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DEFENDANT'S MOTION and BRIEF TO DISMISS INDICTMENT  

FOR SELECTIVE and VINDICTIVE PROSECUTION 

 

 

 

1  This is the first of a series of motions filed pursuant to the Court's Scheduling Order, dated 

December 4, 2024. The basis of all motions will rely heavily on the facts set forth herein. 

In the interest of judicial economy, the facts presented in this motion will not be repeated 

in subsequent motions.  
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DEFENDANT'S MOTION and BRIEF TO DISMISS FOR SELECTIVE and 

VINDICTIVE PROSECUTION 

 NOW COMES Defendant Matthew DePerno, by and through his attorneys, Michael J. 

Cronkright, and Cronkright Law, PLLC respectfully requests that this Court issue an Order 

quashing the indictment, or in the alternative, suppress evidence obtained in this investigation, for 

the reasons stated herein: 

INTRODUCTION 

 Defendant Matthew DePerno is a licensed and practicing Michigan Attorney, having been 

admitted to the practice of law in March, 1995. Most recently, he came into national attention 

because of his representation of the Plaintiff in the Antrim County case of Bailey v Antrim County, 

Case No. 20-9238-CZ (hereinafter "Antrim litigation"),2 and when he ran as the Republican 

nominee for Michigan Attorney General against Democratic incumbent Dana Nessel in the 2022 

election (hereinafter "Attorney General Race").  

 The core conduct alleged in the indictment is that Mr. DePerno "obtained undue possession 

of a ballot box or voting machine, contrary to MCL 168.932(b)." [Exhibit A]. MCL 168.932 was 

initially passed in 1955. It was amended in 1957, 1982, and 1996.3 No other amendments have 

been made. The November 2000 presidential election changed the landscape because it highlighted 

fundamental flaws in the voting process, including the fact that local municipalities could pick and 

choose their voting system without any real oversight. In response, The Help America Vote Act of 

 

2  Dana Nessel and certain Assistant Attorneys General were opposing counsel in the Antrim 

litigation, representing the Michigan Secretary of State, Jocelyn Benson.  

3  1954, Act 116, Eff. June 1, 1955;-- Am. 1957, Act 220, Eff. Sept. 27, 1957;-- Am. 1982, 

Act 201, Imd. Eff. July 1, 1982;-- Am. 1995, Act 261, Eff. Mar. 28, 1996 
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2002, Pub L. 107-252 ("HAVA"). HAVA was passed in 2002 and signed into law by President 

George W. Bush on October 29, 2002 and is now cited as 52 U.S.C. §§ 20901-21145. One of the 

primary goals of HAVA was to replace punch card and lever-based voting machines with optical 

scan tabulators and create a uniform system.  

 Mr. DePerno does not concede or admit the facts alleged by the Attorney General. To the 

contrary, he has pled "not guilty" to these allegations. Indeed, there was no evidence presented to 

the grand jury that Mr. DePerno ever talked to a clerk and requested access to any voting equipment 

and never obtained possession of any voting equipment. But setting this aside, even if the facts are 

true (which Mr. DePerno denies) the allegations in the indictment involve constitutionally and 

legally authorized activities. Further, despite being passed in 1955, other than this case, there are 

no other prosecutions in Michigan history relating to this type of activities, i.e. "undue possession 

of a voting machine."  No person has ever been charged with this crime, until now. The reason Mr. 

DePerno has been charged is obvious: he was Dana Nessel's opposing counsel in the Antrim 

litigation and he was her opponent in the 2022 general election. By all accounts, Dana Nessel is a 

very vindictive attorney general. She vowed to jail Mr. DePerno during the campaign. She has now 

followed through on that threat. These actions, which are demonstrated by, inter alia, Dana 

Nessel's public statements and reports from various news outlets based on leaks from participants 

in the investigation, require further inquiry and dismissal of the indictment.  

RELEVANT FACTUAL AND PROCEDURAL HISTORY 

1. Antrim litigation 

 It is common knowledge that the 2020 national election was hotly contested and its 

outcomes were rigorously challenged. More than 80 lawsuits around the country were filed, many 
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of which were dismissed on procedural grounds.4 Considering the failure of many lawsuits, the 

Antrim litigation was of national interest; both because of the significance of its factual averments 

and because it was progressing to a hearing on the merits. Indeed, the Antrim litigation was the 

only case in the Country where a court permitted the plaintiff to create a forensic image of the 

election management system equipment and software and conduct a forensic investigation through 

the discovery process. 

 The Antrim litigation commenced after a significant misapplication of votes in favor of 

Joseph Biden wasere detected. The Antrim litigation Complaint was filed on November 23, 2020. 

[Exhibit B]. Relevant to this motion is the fact that Michigan Attorney General Dana Nessel 

entered her appearance through two of her Assistant Attorney Generals on December 09, 2020.5 

Those Assistant Attorney Generals were Heather Meingast6 and Eric Grill. It is beyond dispute 

that at this point, Dana Nessel became opposing counsel to Matthew DePerno in the Antrim 

litigation. 

 The Antrim litigation was dismissed on procedural grounds on May 19, 2021. That decision 

was appealed to the Michigan Court of Appeals on July 15, 2021.7 The Michigan Court of Appeals 

 

4 https://www.nbcnews.com/politics/2020-election/trump-s-election-fight-includes-over-30-

lawsuits-it-s-n1248289 

5  Attorney General Nessel's original filing was a Motion to Intervene as Party Defendant. 

See Exhibit C. 

6  Heather Meingast is currently the Division Chief for the Civil Rights and Elections 

Division for the Michigan Attorney General's office 

7  COA Case No. 357838 

about:blank
about:blank
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affirmed the dismissal on April 21, 2022.8 In its decision, the Michigan Court of Appeals provided 

the factual history which is excerpted below: 

Plaintiff is a resident of Central Lake, Michigan, which is located in Antrim County. 

On November 3, 2020, Plaintiff voted in person in the 2020 election at a polling 

location in Central Lake Township. On November 6, 2020, the Antrim County 

Board of Canvassers certified the Antrim County general election results. On 

November 23, 2020, the Board of State Canvassers certified the election results for 

the state of Michigan. 

On November 23, 2020, Plaintiff filed suit against Antrim County. Plaintiff alleged 

multiple constitutional claims, including a right to conduct an audit under Const 

1963, art 2, § 4 (1)(h), and violations of MCL 600.4545(2), MCL 168.765(5), and 

MCL 168.861. Plaintiff requested that the trial court do the following: 

A. issue an order . . . allowing Plaintiff to take a forensic image of the 22 precinct 

tabulators, thumb drives, related software, the Clerk's "master tabulator," and 

conduct an investigation of those images. 

B. issue an order allowing Plaintiff to conduct an independent and non- partisan 

audit to determine the accuracy and integrity of the November 3, 2020, election[.] 

Plaintiff also requested that the trial court issue a protective order and preliminary 

injunction to "preserve and protect all evidence relevant to th[e] case," including 

"all 'documents' and 'computer records' used to tabulate votes in Antrim County." 

Plaintiff also requested that he be permitted to "conduct immediate discovery 

through a full investigation of the 22 precinct Dominion tabulators" and that he be 

permitted to "immediately take a forensic image of the 22 precinct tabulators" and 

conduct an investigation of those images, "thumb drives, related software, and the 

Clerk's 'master tabulator[.]' "Plaintiff also requested that the trial court order Antrim 

County not to "turn on the Dominion Voting machines" or "connect any of the 

Dominion Voting machines . . . to the internet." 

Antrim County did "not object to an order requiring it to (a) preserve and protect 

all records in its possession used to tabulate votes in Antrim County; and (b) not 

turn on or connect the one (1) Dominion Voting machine (tabulator) in its 

possession to the internet." According to Antrim County, it was not in possession 

of the remaining 21 precinct tabulators because they were controlled and owned by 

"the individual townships." Antrim County argued that Plaintiff had failed to 

provide "any support for his argument that in order to conduct an audit of the 

 

8  Bailey v Antrim County et al, 342 Mich App 411; 990 NW2d 372 (2022). 
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November 3, 2020, elections, he must be permitted to take forensic image[s] of the 

precinct tabulators, thumb drives, related software, and the 'master tabulator.' " 

Antrim County indicated that Plaintiff could request "a manual recount of the paper 

ballots in Antrim County" and that he would not need "the requested forensic 

imaging" to do so. The trial court granted Plaintiff's motion and issued an order 

requiring Antrim County to maintain, preserve and protect all records in its 

possession used to tabulate votes in Antrim County, to not turn on the Dominion 

tabulator in its possession and to not connect the Dominion tabulator in its 

possession to the internet. 

On December 6, 2020, Plaintiff's "forensic team collected forensic images of certain 

equipment in Antrim County's office, including CF cards, thumb drives, and [a] 

master tabulator." A hand recount of the results of the presidential election in 

Antrim County was conducted on December 17, 2020. The Michigan Bureau of 

Elections also conducted statewide audits to confirm the overall accuracy of the 

November 2020 general election. 

The Secretary of State was permitted to intervene over the objection of Plaintiff. 

The parties thereafter engaged in discovery and motion practice. After the close of 

discovery, defendants jointly moved for summary disposition under MCR 

2.116(C)(4) (lack of subject-matter jurisdiction) and 

(8) (failure to state a claim). Defendants argued that Plaintiff's claims were moot, 

that Plaintiff lacked standing to bring several of the claims, and that Plaintiff's 

claims failed as a matter of law. Plaintiff opposed the motion and moved to amend 

the complaint. Plaintiff also argued that the trial court should permit further 

discovery before ruling on the motion for summary disposition. 

After hearing oral argument, the trial court concluded that Plaintiff's claims were 

moot because Plaintiff had already been granted the relief that he sought in the 

complaint. The trial court further concluded that "[t]here is no right, either in [Const 

1963, art 2, § 4 (1)(h)] or [MCL 168.31a], for the independent audit that [Plaintiff] 

seeks. A petitioner under Article II, Section 4 does not get to choose his own audit 

criteria." Rather, the trial court concluded that audits are to be conducted "according 

to the law" and that an audit had already been conducted. The trial court dismissed 

Plaintiff's claims in a May 2021 order and declined to rule on Plaintiff's motion to 

amend the complaint. This appeal followed. 

See Bailey v. Antrim Cnty., 341 Mich. App. 411, 415-18 (Mich. Ct. App. 2022).  
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 The Plaintiff, Mr. Bailey, filed his Application for Leave to Appeal in the Michigan 

Supreme Court on June 02, 2022.9 The Application was denied on December 09, 2022, thus ending 

the litigation.10 

 In summary, the Attorney General's involvement (as opposing counsel to Matthew 

DePerno) in the Antrim litigation was from December 9, 2020, until at least December 9, 2022, 

when the Supreme Court denied the Application for Leave. As will be demonstrated, the entirety 

of the known investigation regarding the instant case occurred within that two-year window. 

2. Antrim litigation discovery 

 During the pendency of the Antrim litigation, Plaintiff conducted discovery that was 

deemed relevant to issues raised in the complaint, relying on both the general civil court rules 

regarding discovery and on the specific Orders of the trial court. The trial court specifically 

authorized the plaintiff to conduct a forensic investigation. The trial court placed no limits on 

discovery other than by giving direction on the dissemination of proprietary materials obtained.11 

During the Antrim litigation, the plaintiff through Mr. DePerno filed 20 expert reports with the 

trial court regarding various aspects of the forensic investigation.12 The underlying investigations 

into the facts and substance of these reports were conducted by experts in the fields of computer 

science and computer forensics who were named on the plaintiffs' expert witness list. During the 

Antrim litigation, the plaintiff filed an expert witness list on December 30, 2020, and a First 

 

9  MSP Case No. 164463 

10  Bailey v Antrim County et al, ___ Mich App ___; 982 NW2d 175 (2022). 

11  Antrim litigation Order of 12/04/2020. [Exhibit D]. 

12  https://www.depernolaw.com/all-expert-reports.html 

https://www.depernolaw.com/all-expert-reports.html
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Amended Expert Witness List on April 8, 2021.13 Unbeknownst to Mr. DePerno, of the expert 

witnesses listed on the plaintiff's Amended Witness List, at least four were contacted for interview 

by an investigative team assembled by the Attorney General during the time that the Attorney 

General was directing the investigation14 and during the time that Mr. DePerno and Ms. Nessel 

were opposing counsel. In the Antrim litigation, Mr. DePerno, at the request of the experts, issued 

a subpoena to Verizon requesting data for three specific modems which were found in the 

Electronic Systems and Software machines (hereinafter ES&S) that were being examined by 

expert witnesses. That subpoena was issued on April 7, 2021. The Proof of Service for that 

subpoena was served on the Attorney General on that same date. It is important to note that the 

Attorney General received and reviewed each expert report, but never filed a motion with the 

Antrim trial court stating that the plaintiff or Mr. DePerno had exceeded the authority granted by 

the trial court to conduct a forensic investigation. 

4. Dana Nessel announces plan to weaponize her office against attorneys 

 Following the 2020 general election, a lawsuit had been filed in the United States District 

Court, Eastern District of Michigan, Southern Division called King et al v Whitmer et al, Case No. 

2:20-cv-13134. On January 5, 2021, Dana Nessel authored and posted a tweet signaling her 

intention to weaponize her office against attorneys who filed lawsuits challenging the 2020 

election. 

 

13  Plaintiff's First Amended Witness List. [Exhibit E]. 

14  James Penrose, Ben Cotton, Doug Logan, and Jeffrey Lenberg were all contacted during 

the investigation, Cotton and Lenberg were granted immunity. 
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Dana Nessel had already drawn criticism by some that believed her statements were political. The 

article referenced in the tweet is from WDET 101.9 (Detroit Public Radio).15 [Exhibit F]. During 

the radio interview on January 4, 2021, Dana Nessel tried to walk back prior comments, but still 

acknowledged her intention to go after attorneys who filed lawsuits challenging the election. The 

radio host, Stephen Henderson, introduced Dana Nessel and then encouraged Dana Nessel to treat 

the attorneys different:   

"My next guest had a huge role to play in a lot of the big stories of the year, from 

fighting scams related to the global pandemic, to responding to GOP attempts to 

overturn the will of voters by lying about voter fraud in court, and investigating and 

prosecuting a violent white supremacist group who were targeting Governor 

Gretchen Whitmer and others. Michigan Attorney General Dana Nessel has been 

busy, and she joins us now to talk about what to except from her office in the 

coming year."  

* * * 

So one of the things that's really interesting to me about this is this kind of charge 

against attorneys is pretty rare, even for attorneys who file really silly or unfounded 

 

15  https://wdet.org/2021/01/04/Nessel-Says-Pro-Trump-Lawyers-Violated-the-Rules-of-

Professional-Ethics/ 

https://wdet.org/2021/01/04/Nessel-Says-Pro-Trump-Lawyers-Violated-the-Rules-of-Professional-Ethics/
https://wdet.org/2021/01/04/Nessel-Says-Pro-Trump-Lawyers-Violated-the-Rules-of-Professional-Ethics/
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lawsuits in court; what's interesting to me is the insistence that you're having that 

this time and this case because of the stakes involved, it is really important to try to 

hold people accountable in a different way and I think there are some people who 

might dismiss that as a political motive, but given the threat to the Republic that is 

represented in a lot of things these attorneys said and tried to do, I think there is a 

sense among a lot of people that you do have to treat this all a little differently than 

the run of the mill kind of thing that we see all the time.  

Id. Dana Nessel stated, "And so they should be held accountable the exact same way." Id. 

Following this interview, on January 28, 2021, Dana Nessel filed a motion for sanctions [ECF No. 

105] in the King case. The motion she filed was significant in that she drew a direct corollary 

between all lawsuits challenging the election (including the Antrim litigation) and the events in 

Washington, D.C. on January 6, 2021. She wrote:  

It was never about winning on the merits of Plaintiffs' claims. Rather, this lawsuit 

was another attempt by Trump loyalists to sow doubt in the integrity of Michigan's 

presidential election results, just as the former President's supporters attempted to 

do in other "swing" states. Their purpose was to provide like-minded government 

officials, whether state legislators, Congress, or executive branch members, a basis 

upon which to advocate for the rejection of Michigan's electoral vote. While this 

effort was unsuccessful, the terrible by-product of Plaintiffs' and their counsels' 

efforts is reflected in the January 6 insurrection at our Nation's Capital. 

Brief in Support of Motion for Sanctions, ECF No. 105 at 26-27. Dana Nessel did not stop there, 

but continued to preach this theme in many interviews. For example, on January 28, 2021, she 

stated that attorneys who filed lawsuits challenging the 2020 election "fueled the fire of distrust in 

our democracy that led to the attack on the U.S. Capitol on Jan. 6." [Exhibit G].16  

 

 

 

16  https://www.michigan.gov/ag/news/press-releases/2021/01/28/ag-nessel-files-for-

sanctions-against-attorneys-involved-in-frivolous-election-lawsuit 

https://www.michigan.gov/ag/news/press-releases/2021/01/28/ag-nessel-files-for-sanctions-against-attorneys-involved-in-frivolous-election-lawsuit
https://www.michigan.gov/ag/news/press-releases/2021/01/28/ag-nessel-files-for-sanctions-against-attorneys-involved-in-frivolous-election-lawsuit
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4. The Attorney General race 

 On July 24, 2021, Mr. DePerno filed his Statement of Organization under the name 

Matthew DePerno for Michigan. From there, he started campaigning, running against two other 

Republican candidates for the Republican Party nomination for Michigan Attorney General. From 

July 24, 2021, through the following April, he attended approximately 150 events. 

 On September 16, 2021, DePerno received the endorsement of President Donald J. Trump. 

Based upon her social media posts, it was clear to Dana Nessel at that point that DePerno was the 

front runner and would be her opponent in the November 2022 general election. This would have 

been approximately five months before she commenced her criminal investigation into the 

Roscommon County tabulator possessions by Stephanie Lambert and others. 
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 By February of 2022, it was clear to party insiders and casual observers alike that Mr. 

DePerno would win the Republican Nomination. The national attention due to the Antrim litigation 

fueled his popularity with the electorate. It was also at this time (February 2022) that Dana Nessel 

manufactured a criminal investigation into her political opponent, Mr. DePerno, to create a 

campaign rally cry. The Republican Party held its endorsement convention on April 23, 2021, at 

which time he became the nominee.17 Again, Dana Nessel was aware that her opposing counsel 

had become her political opponent. She had this awareness as early as July of 2021. Indeed, in July 

9, 2021, Dana Nessel confirmed she was investigating Mr. DePerno (both her opposing counsel in 

the Antrim litigation and political opponent). [Exhibit H].18  

 

 

17 https://www.detroitnews.com/story/news/politics/2022/04/23/michigan-gop-convention-

test-trumps-influence-begins-grand-rapids/7365309001/ 

18  https://lawandcrime.com/politics/michigan-ag-and-police-confirm-probe-sparked-by-

state-gop-led-report-debunking-election-fraud-claims-heres-what-you-should-know/ 

https://www.detroitnews.com/story/news/politics/2022/04/23/michigan-gop-convention-test-trumps-influence-begins-grand-rapids/7365309001/
https://www.detroitnews.com/story/news/politics/2022/04/23/michigan-gop-convention-test-trumps-influence-begins-grand-rapids/7365309001/
https://lawandcrime.com/politics/michigan-ag-and-police-confirm-probe-sparked-by-state-gop-led-report-debunking-election-fraud-claims-heres-what-you-should-know/
https://lawandcrime.com/politics/michigan-ag-and-police-confirm-probe-sparked-by-state-gop-led-report-debunking-election-fraud-claims-heres-what-you-should-know/
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That same day, PolitiFact ran a similar story stating that Dana Nessel had launched an 

investigation regarding the Antrim litigation. [Exhibit I].19   

 

 

19  https://www.politifact.com/article/2021/jul/09/michigan-will-investigate-people-who-

spread-electi/ 

https://www.politifact.com/article/2021/jul/09/michigan-will-investigate-people-who-spread-electi/
https://www.politifact.com/article/2021/jul/09/michigan-will-investigate-people-who-spread-electi/
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Four days later, on July 13, 2021, Dana Nessel posted on X (formerly Twitter), and interview with 

CNN where she stated that attorneys who filed lawsuits challenging the 2020 election "will, and 

should, suffer consequences."20  

 

On July 15, 2021, Mr. DePerno posted that he was running for Michigan Attorney General, and 

Dana Nessel immediately reposted the following:21 

 

20  https://x.com/dananessel/status/1414952887051038726 

21  https://x.com/dananessel/status/1415630891792093188 

https://x.com/dananessel/status/1414952887051038726
https://x.com/dananessel/status/1415630891792093188
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On February 11, 2022, Dana Nessel authored and posted a tweet referring to Mr. DePerno as an 

"insurrectionist."22 

 

Dana Nessel was aware that at the time she made these posts (July 2021 through February 11, 

2022) (while the Antrim Litigation was still pending), that she had already begun her investigation 

 

22  https://x.com/dananessel/status/1492207111471783942 

https://x.com/dananessel/status/1492207111471783942
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of Mr. DePerno (her opposing counsel and political opponent). This investigation was illegal. See 

MCL 49.158: 

Sec. 58. No prosecuting attorney shall . . . be permitted to prosecute or aid 

prosecuting any person for an alleged criminal offense where he is engaged or 

interested in any civil suit or proceeding depending on the same state of facts 

against such person directly or indirectly.  

Id. This statute outlines a clear prohibition on aiding in the prosecution of opposing counsel in any 

civil matter directly or even indirectly related to the same state of facts. As opposing counsel in 

the Antrim Litigation, Dana Nessel was prohibited from investigating the matter. And for good 

reason; to protect the integrity of a case involving the State as a party where the State is represented 

by the Attorney General, we would not want the Attorney General to pressure the opposing counsel 

or witnesses by using a criminal investigation as a pretext to force the attorney to dismiss or compel 

witnesses to secretly disclose confidential information under threat of prosecution. Yet that is 

exactly what Dana Nessel did. Indeed, Dana Nessel dragged witnesses in the Antrim Litigation 

into a room to interview them regarding the Antrim Litigation.  

 For instance, on April 18, 2022, Dana Nessel's office conducted a proffer interview with a 

private investigator, Michael Lynch. Although the statutory violations likely started much earlier, 

the Lynch proffer provides early evidence that the Attorney General was investigating her 

opposing counsel in violation of MCL 49.158, and that the conflict that later caused her to 

withdraw (her personal interest in her political opponent) already existed., infra, because Dana 

Nessel was actively investigating Mr. DePerno, her opposing counsel, during a pending case. 

 During this interview, Eric Grill, one of the attorneys who filed an appearance in the Antrim 

Litigation was present. Also present were S/A Michael Steckel, S/A Scott Cronin, D/Sgt David 

Geyer, D/Sgt Jamie Voss, AAG Danielle Hagaman-Clark, and AAG Gage Wakula. At one point, 
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the requested Mr. Lynch leave the room so they could talk about him, but they left the recorder on. 

It was at this point that Ms. Hagaman-Clark admitted to forum shopping and fabricating a crime 

[Exhibit J]: 

UNIDENTIFIED SPEAKERS: (multiple voices mumble) . . . he's full of crap . . . 

unintelligible 

MS. HAGAMAN-CLARK: Yeah I, to me it seems like and I . . .  you know we can 

do whatever or how you guys want to do this but if we can prosecute anybody in 

Oakland County versus Roscommon County love you guys to death up there but I 

don't want a jury up there [multiple voices, laughter].  

MS. HAGAMAN-CLARK: But I'm not down with trying to pick no Roscommon 

Jury. Better pick an Oakland County Jury [unintelligible cross talk, laughter]. I'm 

not going that far. I really like Mary BeeBe. I think she's a great prosecutor up there 

but I don't want to be picking a jury of her peers up there on this kind of crap. 

Whereas we can, you know, charge them all with some kind of conspiracy. Charge 

it down here because down here is where you know diddling with the tabulators. I 

like that approach much better than trying to individually pick these guys off up in 

Roscommon. 

UNIDENTIFIED SPEAKERS: Yeah 

MS. HAGAMAN-CLARK: You know even if it's conspiracy to you know commit 

a a . . . legal act in an illegal manner for you know . . . or any of those other election 

fraud things we were looking for Daire, I mean ultimately it all takes place down 

here. I think that at least a part of the crime arguably is committed in Oakland 

County and if we can rope them all in to make them come down here to answer for 

rather than up there your guys' neck of the woods. 

UNIDENTIFIED SPEAKERS: Yeah  

MS. HAGAMAN-CLARK: I think we have a better shot. 

Also, during this interview, Ms. Hagaman-Clark announced "I know Matt DePerno is in play."  
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 On May 7, 2022, the Detroit News published a story stating that "The Michigan State Police 

have seized a tabulator in a township in Barry County as part of an ongoing investigation into 

unauthorized access to Voting machines."23 

 

This if further evidence that Dana Nessel was actively Conducting a criminal investigation at that 

time. On May 18, 2022, Dana Nessel authored and posted a tweet claiming that Mr. DePerno was 

"busy fomenting domestic terrorism and supporting those who traffic in hate."24 

 

 

23 https://www.detroitnews.com/story/news/local/michigan/2022/05/06/michigan-

authorities-expand-probe-into-voting-machine-access/9672701002/ 

24  https://x.com/dananessel/status/1526688176621887489 

https://www.detroitnews.com/story/news/local/michigan/2022/05/06/michigan-authorities-expand-probe-into-voting-machine-access/9672701002/
https://www.detroitnews.com/story/news/local/michigan/2022/05/06/michigan-authorities-expand-probe-into-voting-machine-access/9672701002/
https://x.com/dananessel/status/1526688176621887489
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 That same day, Dana Nessel authored and posted a tweet stating "On 1/6/21 my opponent 

Matthew DePerno was in DC plotting to overturn our election and encouraging the insurrection." 

The tweet included a picture of people allegedly armed at the US Capitol. This was blatantly false 

and misleading. In fact, Mr. DePerno was neither at or near the US Capitol on January 6, 2021. 

The tweet linked to a video which stated:25 

"Hate crimes and acts of domestic terrorism are on the rise, especially in Michigan. 

We've watched dangerous radicals – and even MAGA Republicans – stoke racially, 

ethnically, politically, and religiously motivated violence and intimidation. AG 

challenger Matthew DePerno was in DC on January 6, 2021. . . . DePerno defends 

the violent extremists who stormed our state's capitol." 

 

 

25  https://x.com/dananessel/status/1527008725617324039 

https://x.com/dananessel/status/1527008725617324039
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 On May 25, 2022, while actively Conducting a criminal investigation into her opposing 

counsel and weaponizing her office resources against her political opponent, Dana Nessel was 

tweeting about the active investigation and case.26 27 28 

 

 

 

 

26  https://x.com/dananessel/status/1540115296190664706 

27  https://x.com/dananessel/status/1540115298216452097 

28  https://x.com/dananessel/status/1540115300175454208 

https://x.com/dananessel/status/1540115296190664706
https://x.com/dananessel/status/1540115298216452097
https://x.com/dananessel/status/1540115300175454208
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On June 13, 2022, Dana Nessel authored and posted a tweet claiming that Bill Barr has stated "my 

opponent's claims were 'idiotic.'" This was false, because Mr. DePerno, was not at the U.S. Capitol 

on January 6. Indeed, the embedded video makes the same claim:29 

 

"Election lies and deadly violence. Republicans are putting our safety and our 

Democracy at risk. But our Attorney General is fighting back. Attorney General 

Dana Nessel is taking action: 

'If there is one place where facts and truth still matter it is in our system of 

justice.' 

Michigan's Attorney General says the election lawsuits crossed the line and now 

she is calling for the Attorneys behind them to be punished. 

 

29  https://x.com/dananessel/status/1536414178788909060 

https://x.com/dananessel/status/1536414178788909060
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'They have to be penalized in a way where they're actually losing their law 

license so that never again can they enter a court of law and make these type 

of unsupported and frankly dangerous claims.' 

Michigan is no stranger to the threat of domestic terrorism oden serving as ground 

zero for anti-government militia extremism. The Attorney General recently 

expanded her office's hate crimes unit. Seven of these guys charged under the state's 

terroristic acts – terror acts laws – that's a big time 20-year felony. We know 

Michiganders traveled to Washington DC to participate in the riots at our nation's 

Capitol building on January 6. 

'This is not just a Michigan problem. This is now an American problem.' 

Dana Nessel not holding back. 

'If you threaten our Democracy, I'm coming for you with the full force of 

law. We're not going to tolerate threats of violence or to our safety. You will 

be held accountable.'" 

Dana Nessel standing up for Democracy. Standing up for all of us.  

She sent a similar tweet on June 23, 2022 with the same video:30  

 

 

30  https://x.com/dananessel/status/1540115359742808064 

https://x.com/dananessel/status/1540115359742808064
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Once again, Dana Nessel put her opposing counsel, Mr. DePerno, in the same category of terrorists 

and stated, "I'm coming for you with the full force of law." This threat is significant.  

 On July 23, 2022, while still Conducting her criminal investigation into her opposing 

counsel and political opponent, she outright called Mr. DePerno a "seditious insurrectionist 

plotting to overtake our state government." 31 32 

 

 

31   https://x.com/dananessel/status/1550827422794354688 

32  Ryan Kelley was a Republican candidate, seeking the nomination for Governor. He was 

charged with a series of misdemeanors in the United States District Court on 6/8/22 for his 

involvement in the events of January 6, 2021, at the US Capitol. He was ultimately 

convicted of a single misdemeanor on 10/25/23 and sentenced to 60 days confinement. 

None of the original charges alleged sedition or insurrection 

https://x.com/dananessel/status/1550827422794354688
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These social media posts were not only grossly misleading, they were outright lies. Mr. DePerno 

was not present at the US Capitol on January 6, 2021. He is not a seditious insurrectionist. He did 

not plot to overtake state government. Indeed, Dana Nessel's tweets were designed around a 

political campaign strategy rather than an honest investigation.  

5. Referral to PACC for appointment of special prosecutor  

 On August 5, 2022, Dana Nessel's office authored a document styled "Petition for 

Appointment of Special Prosecutor." [Exhibit K]. The petition stated that her office had "completed 

a preliminary review and it is now time for a prosecutorial review for charges . . . ." The petition 

continued by stating "[w]hen the investigation began there was not a conflict of interest." This was 

obviously a false statement because there was clearly a conflict from the start of the investigation. 

Dana Nessel's office then concludes that she had a conflict of interest and requests a "special 

prosecutor" be appointed pursuant to MCL 49.160. The petition concluded that when a special 

prosecutor is appointed, "all costs of prosecution, other than personnel costs, shall be borne by the 

Michigan Department of Attorney General, who has been determined disqualified or otherwise 

unable to serve."  

 That same day, on August 5, 2022, Dana Nessel's office issued a letter to Secretary of State 

Jocelyn Benson with the regarding line, "Investigation into Third Party Access to Vote Tabulators." 

[Exhibit L]. The letter falsely stated that she had been investigating Mr. DePerno since February 

2022; the truth is the investigation started in July 2021. The letter states that the Attorney General's 

office has requested the appointment of a "Special Prosecuting Attorney (SPA)." Footnote 2 states 

the following:  

2. The case has been referred to the Prosecuting Attorneys Coordinating Council 

(PACC) due to a potential conflict of interest stemming from the actions of one of 
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the individuals involved in gaining unauthorized access to the tabulators. PACC 

will choose another prosecutorial agency through the SPA process.   

From there, the project of finding a SPA was placed in the hands of PACC.  

 On August 08, 2022, Attorney General Nessel issued a press release which stated that she 

had referred the investigation for a special prosecutor.33 In that press release, she states: 

On February 10, 2022, Michigan Secretary of State Jocelyn Benson sent a request 

to the Michigan Department of Attorney General and the Michigan State Police to 

investigate third party access to vote tabulators, components and technology in 

Lake Township, Irving Township, Richfield Township and Roscommon County. A 

potential conflict in the case was identified and as such, the Department of 

Attorney General has concluded its involvement in the investigation34 and a 

petition has been submitted to the Prosecuting Attorneys Coordinating Council for 

the appointment of a Special Prosecuting Attorney.  

Id. Footnote added. Emphasis added. [Exhibit M]. Conspicuous by its absence is any reference to 

what the conflict of interest was or when it arose.  

 On August 25, 2022 (after she had declared a conflict and turned the case over to PACC) 

Dana Nessel again referenced the case of Bailey v Antrim County et al, stating, "His latest filing 

attempting to overturn the 2020 election results was on June 2 of this year, but keep that on the 

DL. You can learn more of what DePerno doesn't want you to know about him at 

whoismattdeperno.com."35 

 

 

 

33  AG 8/10/21 press release, Exhibit M. 

34  By her own assessment, the conflict required the Attorney General's office to be recused 

from the investigation and not just the subsequent prosecution. 

35  https://x.com/dananessel/status/1562987616080785414 

https://x.com/dananessel/status/1562987616080785414
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The referenced website of whoismattdeperno.com that Dana Nessel promoted is a site created by 

one of her PACs. "Paid for by the friends of Dana Nessel" is prominently displayed on the site. 

The website itself contains a Section about Mr. DePerno who "is under investigation for 

attempting to overturn the 2020 election results in Michigan."36 That Section includes video clips 

of people outside the US Capitol on January 6, 2021; once again clearly suggesting that Mr. 

DePerno was present at the US Capitol when he was not. The website is no longer active but 

 

36  Emphasis added. 
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contained this specific reference to Dana Nessel's own investigation into her political opponent 

and it remained active at least until November 08, 2022.37 

 

 To the extent that Dana Nessel's statement referenced her own criminal probe into her 

political opponent, it amounts to a confession of a violation of law. Her scandalous claims rise 

well past the level of prosecutorial misconduct. Her statements and tweets and interviews were 

broadcast widely, with an intended audience of over four million people who would vote in the 

2022 general election. 

 Dana Nessel's statements are more troubling when we consider the actual words of Judge 

Kevin Elsenheimer on May 19, 2021, when he issued his opinion from the bench in Bailey v Antrim 

County et al and dismissed the case on procedural grounds: 

By deciding this motion, the Court is not saying that there were no problems in the 

way that Antrim County conducted its November 2020 elections. 

The Clerk has admitted that there were challenges and problems in the elections. 

Although, the hand count ultimately of the presidential election showed results 

largely consistent with the canvas totals that were entered by the state and reported 

 

37  See Waybackmachine.com. The referenced site was last image captured on November 08, 

2022. 
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by the county. Nor am I saying that the processing of election data here wasn't 

corrupted or corruptible. I don't have the facts to make that determination. 

The Plaintiff's reports and the news of the day, including a computer hack recently 

of a main petrol fuel pipeline on the East Coast might well suggest that this is 

something that policy makers should be looking into in the future. If election results 

were to be held for ransom in the future, one can only imagine what would happen. 

I am saying that, as pled, the Plaintiff's request for an audit is not available. 

Anticipating the possibility of appeal, this Court will take all pending motions under 

advisement. This Court's order with regard to the preservation of ballots, et cetera, 

entered in December is stayed. 

Transcript, Bailey v Antrim County et al, Case No. 20-9238-CZ, 18:9-19:8 (Judge Kevin 

Elsenheimer, 05/18/2021). Dana Nessel's statements are even more troubling when we consider 

the actual words of Justice David Viviano on December 9, 2022 when he stated in a concurring 

opinion in Bailey v Antrim County et al that the case itself presented focused on "the proper 

interpretation of the audit right represents a significant question that this Court should address . . . 

The need for such guidance is especially important because our laws regulating challenges to 

election results are unclear." Bailey, ___ Mich ___; 982 NW2d at 176. The fact that these 

statements remained on her website well past her recusal because of her recently "discovered" 

conflict are even more troubling. 

6. Appointment of DJ Hilson as Special Prosecuting Attorney ("SPA") 

 On September 8, 2022, PACC issued a memorandum stating that "Prosecutor DJ Hilson of 

Muskegon County was assigned as special prosecutor to review investigations relating to election 

fraud in which Attorney General Dana Nessel determined she and her office had a conflict." 

[Exhibit N]. The memo further states:  

"Pursuant to MCL 49.160, the attorney general has the authority to determine when 

a conflict exists for their office. When such a conflict exists, the attorney general 

files a petition with the Prosecuting Attorneys Coordinating Council (PACC) 

requesting that a special prosecutor be appointed to take over the case. Upon receipt 
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of the petition PACC staff, who are independent from the Office of the Attorney 

General, review the matter to determine appropriate placement of the investigation. 

Once assigned, the petition and all investigative materials are sent to the appointed 

prosecutor." 

Ex N.  

7. Bill Barr recants 

 Dana Nessel previously claimed that Bill Barr was talking directly about Mr. DePerno and 

the Antrim litigation. If that is true, then Bill Barr has recanted those statements. On November 6, 

2024, Bill Barr stated that the criminal cases filed following the November 2020 election had been 

"greatly weakened by a series of court decisions," and that the matters "have now been extensively 

aired and rejected by the American people."38  

"Further maneuvering on these cases in the weeks ahead would serve no 

legitimate purpose and only distract the country and the incoming 

administration from the task at hand," he said. 

"The public interest now demands that the country unite and focus on the 

challenges we face at home and abroad. Attorney General Garland and all 

the state prosecutors should do the right thing and help the country move 

forward by dismissing the cases," he added. 

"That case is rife with legal abuse and error," Barr said. "If it were continued 

to be litigated it would ultimately be overturned, but we shouldn't put up 

with that kind of distraction. And I think the right thing to do would be for 

the prosecutors to dismiss the case." 

Id.  

 

 

 

38  https://www.foxnews.com/politics/bill-barr-prosecutors-should-do-right-thing-dismiss-

trump-cases-respect-peoples-decision 

https://www.foxnews.com/politics/bill-barr-prosecutors-should-do-right-thing-dismiss-trump-cases-respect-peoples-decision
https://www.foxnews.com/politics/bill-barr-prosecutors-should-do-right-thing-dismiss-trump-cases-respect-peoples-decision
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8. Barrack Obama calls for the end of political persecution  

 On December 6, 2024,39 Barrack Obama rejected the idea of weaponizing the criminal 

justice system against political opponents.  

 
 

 

"There are going to be times potentially when one side tries to stack the 

deck and lock in [very long pause] a permanent grip on power either by 

actively suppressing votes, or politicizing the armed forces, or using the 

judiciary and criminal justice system to go after opponents, and in those 

circumstances, pluralism does not call for us to just stand back and say 'well, 

I'm not sure that's okay.' In those circumstances, a line has been crossed." 

It is not lost on us the irony that this statement comes after the November 2024 election.40 

Nevertheless, Democrats like DJ Hilson, Tim Maat, and Dana Nessel should heed his words and 

dismiss this case.  

 

 

39  https://x.com/headlineusa/status/1865120544187683095?t=qI5z3c4NV7RC9X_iZ9q1Hg 

40  https://x.com/bennyjohnson/status/1864861861226623454 

https://x.com/headlineusa/status/1865120544187683095?t=qI5z3c4NV7RC9X_iZ9q1Hg
https://x.com/bennyjohnson/status/1864861861226623454
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LAW and ARGUMENT 

1. Selective and vindictive prosecution 

 For almost one hundred years, courts have recognized that "it is unconstitutional to 

administer the law 'with an evil eye and an unequal hand so as practically to make unjust and illegal 

discrimination between persons in similar circumstances. . . .'" United States v. Napper, 574 F. 

Supp. 1521, 1523 (D.D.C. 1983) (quoting Yick Wo v. Hopkins, 118 U.S. 356, 373-74 (1886)). "If 

the Executive selectively prosecutes someone based on impermissible considerations, the equal 

protection remedy is to dismiss the prosecution . . . ." In re Aiken County, 725 F.3d 255, 264 n.7 

(D.C. Cir. 2013). Thus, "although prosecutorial discretion is broad, it is not unfettered . . . In 

particular, the decision to prosecute may not be deliberately based upon an unjustifiable standard 

such as race, religion, or other arbitrary classification." Wayte v. United States, 470 U.S. 598, 608 

(1985) (citations omitted). Indeed, "[n]othing can corrode respect for a rule of law more than the 

knowledge that the government looks beyond the law itself to arbitrary considerations . . . Selective 

prosecution then can become a weapon used to discipline political foe[s]." United States v. Berrios, 

501 F.2d 1207, 1209 (2d Cir. 1974); see, e.g., United States v. Judd, 579 F. Supp. 3d 1, 4 (D.D.C. 

2021) ("[T]he Government cannot base its decision to prosecute on . . . a defendant's political 

beliefs."); People v. Smith, 203 Cal. Rptr. 196, 213 (Cal. Ct. App. 1984) ("A criminal prosecution 

should not, of course, be initiated because the defendant belongs to a particular political party . . 

.).  Relatedly, when the prosecution "ups the ante" by bringing more severe charges in response to 

"animus," the prosecution is "vindictive." United States v. Monsoor, 77 F.3d 1031, 1034 (7th Cir. 

1996).  
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 Importantly, while many selective prosecution cases involve an "unjustifiable standard 

such as race, religion, or other arbitrary classification, . . . including the exercise of protected 

statutory and constitutional rights, Wayte, 470 U.S. at 608 (emphasis added), improper or 

vindictive purpose exists whenever a charging decision is made for reasons other than legitimate 

prosecutorial considerations (i.e., prosecutors may target conduct, not individuals). See United 

States v Velsicol Chem. Corp., 498 F. Supp. 1255, 1265 (D.D.C. 1980) (dismissing a vindictive 

prosecution based on government's "institutional stake" in discouraging third-party conduct and 

avoiding "contempt for federal law enforcement"); Collins v. Jones, 2015 WL 790055, at *11 (E.D. 

Pa. Feb. 24, 2015) (vindictive prosecution includes charges "motivated by the prosecutor's 

personal stake in the outcome of a case. . ."); United States v. Steele, 461 F.2d 1148, 1152 (9th Cir. 

1972) (prosecution must rest "upon some valid ground. Mere random selection would suffice, 

since the government is not obligated to prosecute all offenders, but no effort was made to justify 

these prosecutions as the result of random selection and Steele's evidence was inconsistent with 

such a theory"); Oyler v. Boles, 368 U.S. 448, 456 (1962) (prosecutors may not bring charges to 

target "specific persons"). 

 When prosecutors bring charges for an improper purpose – one that targets an individual 

for who he is, rather than his allegedly criminal conduct – they violate a defendant's due-process 

and equal-protection rights. Armstrong, 517 U.S. 456, 465 (1996); United States v. Mardis, 670 F. 

Supp. 2d 696, 701 (W.D. Tenn. 2009), aff'd, 600 F.3d 693 (6th Cir. 2010) (discussing cases); 

Wayte, 470 U.S. at 608, n.10.41 It does not matter whether the improper purpose belongs to the 

prosecution or a third party with influence, as any external interference in the independent 

judgment of prosecutors is problematic. See Monsoor, 77 F.3d at 1035 (where outside party "in 
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some way prevail[s] upon the prosecutor in making the decision to seek an indictment," the "ill 

will, whoever its bearer," may be "imputed to federal prosecutors"); United States v. Adams, 870 

F.2d 1140, 1146 (6th Cir. 1989) (evidence that a party had "instigated and pushed" the prosecution 

justified discovery into whether that party "was able to prevail upon the Department of Justice to 

institute a prosecution that [otherwise] would not have been undertaken"). Moreover, when 

prosecutors bring charges because of political pressure, it not only violates due process and equal 

protection, but separation of powers as well. Mardis, 670 F. Supp. 2d at 701 (discussing "whether 

a decision to prosecute was tainted by a violation of the separation of powers"). 

 When a prosecution is selective, vindictive, or violates separation of powers, the tainted 

charges must be dismissed. See id. at 700 ("Preservation of this system of checks and balances 

requires the courts to invalidate actions that. . . undermine the authority and independence of one 

or another coordinate Branch.") (citations omitted); In re Aiken Cnty., 725 F.3d 255, 264 n.7 (D.C. 

Cir. 2013) ("If the Executive selectively prosecutes someone based on impermissible 

considerations, the equal protection remedy is to dismiss the prosecution . . . ."). If the court decides 

that a defendant has not carried his burden, but has demonstrated a "colorable claim," discovery 

and an evidentiary hearing should be permitted. United States v. Heidecke, 900 F.2d 1155, 1159 

(7th Cir. 1990); United States v. Jones, 159 F.3d 969, 978, n.8 (6th Cir. 1998) (granting discovery 

to give the defendant "the opportunity to move to dismiss the indictment" for selective 

prosecution).   

2. The Prosecutors have behaved in a discriminatory and unconstitutional selective 

fashion 

 With respect to selective prosecution, the relevant theory of this case is that it is illegal to 

dispute the outcome of an election and work with others to conduct a forensic investigation, even 
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with a court order. As we made clear in this and other motions, which are incorporated herein, no 

person has ever been charge with "unauthorized access to voting equipment" since the passage of 

MCL 168.932 in 1955.  

 This prosecution is driven by an unconstitutional discriminatory purpose: Mr. DePerno's 

opposition to Dana Nessel as her opposing counsel and political opponent and her many public 

statements that she is "coming for him" and he will pay a price. Mr. DePerno was her political 

rival. She created a straw man attack against him, calling him and insurrectionist and threating 

prosecution, all the while conducting an illegal investigation of her opposing counsel. See Napper, 

574 F. Supp. at 1523 ("[A] defendant may not be selectively prosecuted on the basis of such 

considerations as religion, race or the desire to deter the proper exercise of constitutional rights."). 

No amount of "follow the evidence" course correction by the Attorney General or the Special 

Prosecutor can mask the driving force behind this case, especially where there remain unresolved 

questions about responsibility for missing evidence and hidden exculpatory evidence.   

 "[T]he Government cannot base its decision to prosecute on some unjustifiable standard, 

such as a defendant's political beliefs." United States v. Judd, 579 F. Supp. 3d 1, 4 (D.D.C. 2021). 

In United States v. Diggs, the D.C. Circuit reasoned that "a concern for the integrity of the 

legislative process prompts careful inquiry into a congressman's claim of discriminatory 

prosecution," but found the defendant's evidence to be lacking. 613 F.2d 988, 1004 (D.C. Cir. 

1979). The evidence in Diggs was limited to the "broad assertion" of a conflict with the "then-

incumbent administration." Id. at 1004 n.92. Here, in contrast, after Dana Nessel was allegedly 

rebuffed by the Oakland County prosecutor (who did not want to be part of her illegal persecution) 

while forum shopping the inappropriate investigation around, Dana Nessel then engaged is in the 
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unlawful and unconstitutional appointment of DJ Hilson, her heir apparent. Meanwhile, members 

of her own investigation team, including Danielle Hagaman-Clark, were caught on a recording 

stating that they needed to manufacture a crime and that Mr. DePerno "was in play." [Ex G]. The 

entire illegal investigation was designed to discredit Mr. DePerno and ensure that Dana Nessel 

created enough political capital with the electorate to win the 2022 election.  

 "What the government has done here is to undertake to suppress a viewpoint it does not 

wish to hear under the guise of enforcing a general regulation prohibiting disturbances on 

government property." United States v. Crowthers, 456 F.2d 1074, 1079 (4th Cir. 1972); see also 

United States v. Falk, 479 F.2d 616, 620 (7th Cir. 1973) ("[J]ust as discrimination on the basis of 

religion or race is forbidden by the Constitution, so is discrimination on the basis of the exercise 

of protected First Amendment activities, whether done as an individual or, as in this case, as a 

member of a group unpopular with the government."). As a result, there is, at the very minimum, 

a prima facie case of selective and vindictive prosecution. 

3. The sequence of events demonstrates vindictiveness 

 Parallel facts support Mr. DePerno's vindictive prosecution argument. This case, 

announced and spearheaded by Dana Nessel when other prosecutors and agents appropriately saw 

no basis for it, is a straightforward retaliatory response to Mr. DePerno's work as an attorney and 

candidacy for Michigan Attorney General in 2022, his exercising his constitutional rights to free 

speech and to petition for the redress of grievances, and his decision to run for political office.  

 Without question, this is a "high-profile prosecution" which has a "far greater potential to 

give rise to a vindictive motive." United States v. Slatten, 865 F.3d 767, 799-800 (D.C. Cir. 2017). 

That motive is manifest. Mr. DePerno criticized the process and results of the 2020 election. He 
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filed a lawsuit. He obtained a court order permitting him to conduct a forensics investigation. He 

criticized Dana Nessel and the Democratic party before, during, and after that election, including 

the investigation into the Governor Whitmer kidnapping plot. Following those criticisms, and after 

he exercised his constitutional right to run for political office, the prosecutors publicly announced 

they were targeting him in a criminal investigation. The record is more than sufficient to support 

a presumption of selective prosecution and vindictiveness.   

 Just as the numerous statements from former Attorneys General (Republican and Democrat 

appointees) attested, it is no secret that "excessive interference with the exercise of prosecutorial 

discretion can substantially prejudice the rights of persons under investigation." Wayte, 470 U.S. 

at 607; Bowsher v. Synar, 478 U.S. 714, 722 (1986) (finding congressional interference with the 

executive function unconstitutional because "[t]he Constitution does not contemplate an active 

role for Congress in the supervision of officers charged with the execution of law it enacts."); 

Winsett v. McGinnes, 617 F.2d 996 (3d Cir. 1980) (due process violated where officials acted 

based on fear of negative public reaction and legislative reprisals); Mardis, 670 F. Supp. 2d at 702 

("In some circumstances, . . . pressure from congressmen and senators violates the due process 

rights of the parties involved."). That is why "the Department of Justice [] has an obligation to 

ensure that the fairness of the decision making with respect to its prosecutorial function is not 

compromised by excessive congressional pressures, and that the due process rights of those under 

investigation are not violated." 8 U.S. Op. Off. Legal Counsel 252 (O.L.C.), 1984 WL 178369, 

Congressional Subpoenas of Department of Justice Investigative Files (Oct. 17, 1984 Deputy 

Assistant AG Robert Shanks) (citing Pillsbury v. Federal Trade Comm'n, 354 F.2d 952 (5th Cir. 

1966)). Here, the Michigan Attorney General's office has done the opposite, and it is incumbent 



 

 

MOTION #1:  

Defendant's Motion and Brief to Dismiss Indictment for Selective and Vindictive Prosecution  

36 

on the Court to intercede. United States v. Falk, 479 F.2d 616, 624 (7th Cir. 1973) ("[T]he judiciary 

has always borne the basic responsibility for protecting individuals against unconstitutional 

invasions of their rights by all branches of the Government.") (quoting Stamler v. Willis, 415 F.2d 

1365, 1369-1370 (7th Cir. 1973)).41 

4. Mr. DePerno is the victim of selective prosecution 

 Mr. DePerno has been selectively charged for an improper political purpose. "In deciding 

if a defendant has established selective prosecution, a court must undertake a sensitive inquiry into 

such circumstantial and direct evidence of intent as may be available." United States v. Bradley, 

880 F. Supp. 271, 280–81 (M.D. Pa. 1994) (citations omitted). To prove selective prosecution, Mr. 

DePerno must show the prosecution exercised its discretion with "discriminatory purpose" and a 

"discriminatory effect." Armstrong, 517 U.S. at 465. When a defendant has alleged a prima facie 

case of selective prosecution, the burden shifts to the prosecution to "show[] the selection process 

 

41  The Court's supervisory powers provide an alternate basis to dismiss the indictment. Dixon 

v. D.C., 394 F.2d 966, 970 (D.C. Cir. 1968) (Bazelon, J.) ("I conclude that in this case our 

supervisory power must be used to protect the purity of the government and its processes. 

Accordingly, I would vacate both judgments below and remand to the trial court with 

instructions to dismiss the information."); United States v. Banks, 383 F. Supp. 389, 397 

(D.S.D. 1974) ("Although it hurts me deeply, I am forced to the conclusion that the 

prosecution in this trial had something other than attaining justice foremost in its mind. . . 

The waters of justice have been polluted, and dismissal, I believe, is the appropriate cure 

for the pollution in this case."). Importantly, the prosecution's "conduct need not be so 

unfair or imprudent as to offend due process before exercise of this supervisory power is 

appropriate." Id. at 392. "Instead the supervisory power can be utilized whenever the 

administration of justice is tainted." Id.; United States v. Samango, 607 F.2d 877, 885 (9th 

Cir. 1979) ("We conclude and hold that the manner in which the prosecution obtained the 

indictment represented a serious threat to the integrity of the judicial process. The District 

Court's dismissal, therefore, was a proper exercise of its supervisory power.").   
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actually rested upon some valid ground." Steele, 461 F.2d at 1152; United States v. Haggerty, 528 

F. Supp. 1286, 1292 (D. Colo. 1981) (finding selective prosecution based on political affiliations). 

 A. The prosecution of Mr. DePerno is motivated by improper purpose  

 Dana Nessel has admittedly and openly weaponizing this case to influence voters in the 

2022 election. See Adams, 870 F.2d at 1146 (finding criticism of a charging decision by 

prosecution team members relevant to a determination of bad faith).42 Dana Nessel is ground zero 

for improper motive. She has repeatedly and incessantly announced in a demagogue-like fashion 

that she would prosecute Mr. DePerno. She has called him names, such as "insurrectionist." She 

has repeatedly tied him to Washington, D.C. on January 6, 2021 even though he was not at the 

U.S. Capitol. Her tweets and interviewed and numerous and some are included herein. Others are 

attached hereto. [Exhibit O]. She has sworn retribution on her political rivals and has now acted 

on those statements. These were not abstract promises of vengeance. She openly described her 

intentions.  

 DJ Hilson is Dana Nessel's heir apparent to the Michigan Attorney General office. Mr. 

DePerno has also been publicly critical of Mr. Hilson and his failure to bring indictments in an 

illegal ballot harvesting operation in Muskegon County during the 2020 election when he was a 

 

42  As noted, selective prosecution claims include any cases where prosecutors bring charges 

to target an individual for reasons unrelated to legitimate prosecutorial concerns, which is 

clearly the case here. But even if such claims were limited to cases where prosecutors bring 

charges based on membership in a constitutionally protected class or in retaliation for 

exercise of legal rights, this case would qualify. Mr. DePerno is being targeted based on his 

political affiliations and as a proxy for the political affiliations with President Donald J. 

Trump – constitutionally protected activity.   
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candidate.43 If Mr. Hilson can "bring home" this prosecution, he will gain her endorsement. 

Leading up to the 2024 election, DJ Hilson was actively political and promoted Democratic 

candidate Hillary Scholten for Congress.44  

 

He has been actively campaigning and increasing his state-wide name recognition. That is 

evidence of improper motive. See United States v. Bradley, 880 F. Supp. 271, 280–81 (M.D. Pa. 

1994) ("Circumstantial evidence of invidious intent may include proof of disproportionate 

impact."); United States v. Mumphrey, 193 F. Supp. 3d 1040, 1046, n.6 (N.D. Cal. 2016) 

("[E]vidence of differential treatment is also probative of discriminatory intent.").45 Appropriate 

 

43  https://www.thegatewaypundit.com/2023/11/muskegon-voter-fraud-video-interrogation-

gbi-strategies-official/ 

44  https://www.youtube.com/watch?v=qTkgsw8Dpj0 

45  "Indeed, under some circumstances proof of discriminatory impact 'may for all practical 

purposes demonstrate unconstitutionality because in various circumstances the 

discrimination is very difficult to explain on [nondiscriminatory] grounds.'" Bradley, 880 

F. Supp. at 280–81 (citing Washington v. Davis, 426 U.S. 229, 242 (1976)).   

https://www.thegatewaypundit.com/2023/11/muskegon-voter-fraud-video-interrogation-gbi-strategies-official/
https://www.thegatewaypundit.com/2023/11/muskegon-voter-fraud-video-interrogation-gbi-strategies-official/
https://www.youtube.com/watch?v=qTkgsw8Dpj0
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factors considered by prosecutors in making charging decisions include "the strength of the case, 

the prosecution's general deterrence value, the Government's enforcement priorities, and the case's 

relationship to the Government's overall enforcement plan. . . ." Wayte, 470 U.S. at 607. If Mr. 

Hilson had wanted to bring charges based on any of these legitimate considerations, he would have 

done after his illegal appointment when he first became aware of the relevant facts (and before 

certain relevant Michigan statutes was quietly amended). Instead, he proceeded to a grand jury 

where he failed to introduce exculpatory evidence and misled the grand jury on the law. See Wayte, 

470 U.S. at 610 (holding that government acts with "discriminatory purpose" when it "select[s] or 

reaffirm[s] a particular course of action at least in part because of, not merely in spite of, its adverse 

effects upon" the accused) (citations omitted); United States v. Crowthers, 456 F.2d 1074, 1079 

(4th Cir. 1972) ("What the government has done here is to undertake to suppress a viewpoint it 

does not wish to hear under the guise of enforcing [the law]."); Falk, 479 F.2d at 620 (concluding 

equal protection violated when prosecution based on "the exercise of protected First Amendment 

activities," such as political affiliations "unpopular with the government"); Berrios, 501 F.2d at 

1209 ("Nothing can corrode respect for a rule of law more than the knowledge that the government 

looks beyond the law itself to arbitrary considerations [such as desire] . . . to discipline political 

foe and the dissident."). 

 B. The prosecution of Mr. DePerno has discriminatory effects  

 "[T]o establish discriminatory effect, a defendant must show that similarly situated 

individuals . . . were not similarly prosecuted." Jones, 159 F.3d at 977 (citing Armstrong, 517 U.S. 

at 465); United States v. Holloway, 29 F. Supp. 2d 435, 439 (M.D. Tenn. 1998) ("To establish the 

discriminatory effect element, a defendant must 'produce some evidence that similarly situated 
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defendants . . . could have been prosecuted, but were not.' " (quoting Armstong, 517 U.S. at 469)). 

It is hard to imagine better evidence than the report by The Detroit News of the now infamous 

alleged "criminal organization" labeled "THE DEPERNO 9."46 The report, which reads like Craig 

Mauger's fantasy rendition of "Three Days of the Condor" or "Ocean's 9," alleges a vast right-

wing conspiracy involving Mr. DePerno, Rep. Daire Rendon, attorney Stefanie Lambert, Sheriff 

Dar Leaf, government operative James Penrose, Doug Logan, Jeffrey Lenberg, Ben Cotton, and 

attorney Ann Howard. Yet, only three people were charged: Mr. DePerno, Stefanie Lambert, and 

Rep. Daire Rendon. The others were not. Indeed, the evidence presented to the grand jury shows 

that the only people who talked to a local clerk about a tabulator or were in possession of a tabulator 

were Penrose, Logan, Lenberg, Cotton, and Howard. There is no evidence linking Mr. DePerno to 

any possession. Indeed, Penrose, who is an agent of DHS was never interviewed; yet he and 

Michael Lynch made the contacts. There is no mention of government informant Michael Lynch. 

Mr. Hilson granted immunity to Lynch, Logan, Cotton, and Howard (the actual people who 

possessed the tabulators) to put Mr. DePerno "in play." On August 3, 2023, Mr. Hilson announced 

that Dar Leaf would not be charged.47 The article states, "there was not sufficient evidence to prove 

he committed a crime, officials said." Yet, Dar Leaf is the sheriff who deputized Penrose and 

Lynch and asked them to secure tabulators across the state for his investigation.  

 

46  https://www.detroitnews.com/story/news/politics/2022/08/09/deperno-9-vocal-election-

critics-tied-michigan-tabulator-plot/10268071002/ 

47  https://wwmt.com/news/local/dar-leaf-barry-county-election-case-voting-machine-

tampering-not-charged-stefanie-lambert-matthew-deperno-daire-rendon-investigation-

crime-muskegon-prosecutor-west-michigan 

https://www.detroitnews.com/story/news/politics/2022/08/09/deperno-9-vocal-election-critics-tied-michigan-tabulator-plot/10268071002/
https://www.detroitnews.com/story/news/politics/2022/08/09/deperno-9-vocal-election-critics-tied-michigan-tabulator-plot/10268071002/
https://wwmt.com/news/local/dar-leaf-barry-county-election-case-voting-machine-tampering-not-charged-stefanie-lambert-matthew-deperno-daire-rendon-investigation-crime-muskegon-prosecutor-west-michigan
https://wwmt.com/news/local/dar-leaf-barry-county-election-case-voting-machine-tampering-not-charged-stefanie-lambert-matthew-deperno-daire-rendon-investigation-crime-muskegon-prosecutor-west-michigan
https://wwmt.com/news/local/dar-leaf-barry-county-election-case-voting-machine-tampering-not-charged-stefanie-lambert-matthew-deperno-daire-rendon-investigation-crime-muskegon-prosecutor-west-michigan
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 This supports an inference of discriminatory effect. See Adams, 870 F.2d at 1146 ("Mr. 

Gipson, drawing on his lengthy experience as an employee of the IRS, states in his affidavit that 

he does not believe that criminal proceedings would 'ordinarily' be instituted in tax cases of the 

sort presented here," which "raises a significant question as to why this particular prosecution was 

undertaken."); Falk, 479 F.2d at 623 ("The unrebutted evidence before the court, including the 

admission of the Assistant United States Attorney and the two published statements by the 

Selective Service officials that contradict the propriety of the action taken in this case, made out 

at least a prima facie case of improper discrimination in enforcing the law."). 

 The Attorney General's selective enforcement would of course be arbitrary and capricious 

unless it is choosing who to charge based on legitimate enforcement objectives. See Cox v. 

Louisiana, 379 U.S. 536, 557-558 (1965) ("It is clearly unconstitutional to enable a public official 

to . . . engage in invidious discrimination among persons or groups . . . by selective enforcement 

of an extremely broad prohibitory statute."). Criminal charges are meant to punish disfavored 

conduct, not people who may be disfavored by prosecutors. There are, however, "no 

distinguishable legitimate prosecutorial factors that might justify making different prosecutorial 

decisions with respect to" Mr. DePerno and other offenders whom Dana Nessel and Mr. Hilson 

did not prosecute. Lewis v. United States, 517 F.3d 20, 27-28 (1st Cir. 2008). 

 Further, Dana Nessel herself recently announced that her office has limited resources and 

must focus on the most violent offenders. She made this statement about recent announcements of 
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likely deportations. Dana Nessel has stated she will not commit Michigan resources to aid 

Homeland Security in deportations from Michigan. 48   

 

"You know, irrespective of what your opinion is about ensuring that you're 

detaining undocumented people, the concern is a lot of those people, while they 

might here be illegally and that in and of itself is a crime, it's a federal misdemeanor, 

but when you decide to use your resources to capture those individuals as opposed 

to going after murderers and serial rapists and human traffickers, that we're making 

our communities a whole lot less safe by doing that."  

But then there is Mr. DePerno. The unfortunate truth is that the Michigan Attorney General office 

claims that it lacks the resources to prosecute even a fraction of dangerous acts of "murderers and 

 

48  https://x.com/dananessel/status/1863317121368789322 

https://x.com/dananessel/status/1863317121368789322
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serial rapists and human traffickers." Yet, Dana Nessel devotes her limited resources to charging 

Mr. DePerno, who (1) never talked to a local clerk about a tabulator, (2) never possessed a 

tabulator, (3) had a court order to conduct a forensic investigation, and (4) was not deputized by 

Dar Leaf. Dana Nessel and DJ Hilson are supposed to be evaluating the best way to build or 

maintain trust and legitimacy, to set strategic enforcement priorities, and to measure success by 

the actual reduction in violent crime. Prosecuting Mr. DePerno undermines law enforcement trust 

and legitimacy, and it certainly does nothing to reduce violent crime, which is undoubtably why 

the Oakland County prosecutor declined to bring charges when Dana Nessel asked her to, even 

when she did so under political duress; but DJ Hilson took the offer and ran with it for political 

reasons. He presumably wants Dana Nessel's endorsement. See Falk, 479 F.2d at 621 ("[I]n view 

of its admitted policy. . . it was incumbent upon the government to come forward with evidence 

that it had in fact changed its policy generally or otherwise to explain why Falk was being singled 

out for prosecution in contravention of the government's own procedures."); Haggerty, 528 F. 

Supp. at 1293 ("[T]he government's failure to follow its normal prosecutorial procedures mandates 

stricter judicial scrutiny of the prosecution."). These facts support a findingn inference of 

discriminatory effect. See Mumphrey, 193 F. Supp. 3d at 1061 (assessment of discriminatory effect 

"should include consideration of the goals of the [prosecution] program," and "even under the 

government's purported criteria for prosecution. . . (e.g., history of drug dealing, strength of the 

evidence), defendants have demonstrated there were similarly situated [defendants] who were not 

arrested and subject to prosecution . . . . )"; id. at 1064 ("Evidence of [] knowledge [of other 

offenders] combined with the failure to arrest any [of those offenders] gives rise to an inference of 

discrimination."); Duncan v. Perez, 445 F.2d 557, 560 (5th Cir. 1971) ("[I]t is clear beyond dispute 
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that any violation that may have occurred was so slight and technical as to be generally reserved 

for law school hypotheticals rather than criminal prosecutions. . . [no one was] hurt and . . . [d]e 

minimus [violations] of this kind occur repeatedly. . . and do not become the subject of criminal 

proceedings."); Medrano v. Allee, 347 F. Supp. 605, 614 (S.D. Tex. 1972) ("The activity was 

peaceful and did not endanger public safety. . . [yet defendant's violation] was treated differently 

from other [violations] which were more [serious] in nature," which "can only be characterized as 

'biased' or 'selective.'"); United States v. McLeod, 385 F.2d 734, 744 (5th Cir. 1967) (where it is 

"common knowledge" that enforcement officials "often overlook violations" of a law, enforcement 

without valid explanation supports inference of discrimination); Crowthers, 456 F.2d at 1079 

("Suffice it to say that the record establishes that the level of [wrongdoing] attributed to these 

defendants could not possibly have exceeded the level [] previously permitted by the government 

on numerous prior [] occasions."). 

 Mr. DePerno is not being singled out for prosecution for his conduct – the same conduct 

that others without a court order were engaged and who went uncharged – rather he is being singled 

out for his political affiliations, connection to President Donald J. Trump, and used as a means for 

Democrats to promote their own political agenda and campaigns. He has established a prima facie 

case for selective prosecution, and the Court need look no further than the record before it to see 

that Dana Nessel and DJ Hilson cannot rebut this by "proving that the decision to prosecute was 

free of discriminatory taint." Berrios, 501 F.2d at 1212 n.4. "The waters of justice have been 

polluted, and dismissal. . . is the appropriate cure for the pollution in this case." United States v. 

Banks, 383 F. Supp. 389, 397 (D.S.D. 1974).  
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5. Mr. DePerno is the victim of vindictive prosecution 

 Vindictive prosecution is a species of selective prosecution where an accused must prove 

by a preponderance of the evidence that "(1) the prosecutor harbored genuine animus; and (2) 

absent this motive, defendant would not have been prosecuted." Monsoor, 77 F.3d at 1034 

(citations omitted). This can be done "in one of two ways: (1) present objective evidence that a 

prosecutor's actions were designed to punish him or her for asserting his or her legal rights, which 

is proof of actual vindictiveness; or (2) show sufficient facts to give rise to a presumption of 

vindictiveness, which may be overcome by objective evidence justifying the prosecutor's actions." 

United States v. Williams, 2020 WL 5960689, at *10 (E.D. La. Oct. 8, 2020). An important 

difference between this claim and one for selective prosecution is that "a presumption of 

vindictiveness may apply even absent proof of improper motive . . .where there exists a realistic 

likelihood of vindictiveness." Id. (citations omitted); United States v. Velsicol Chem. Corp., 498 

F. Supp. 1255, 1263–64 (D.D.C. 1980) ("The vindictive prosecution doctrine reaches all 

prosecutions that pose a realistic likelihood of vindictiveness, whether or not the prosecutor acted 

out of vindictiveness in fact.") (citations omitted). 

 Prosecution is vindictive when the prosecutor acts on his or her own animus or "was 

prevailed upon to bring the charges by another with animus." United States v. Koh, 199 F.3d 632, 

640 (2d Cir. 1999); Monsoor, 77 F.3d at 1035 (where an outside party "in some way prevail[s] 

upon the prosecutor in making the decision to seek an indictment," the "ill will, whoever its 

bearer," may be "imputed to federal prosecutors"); Adams, 870 F.2d at 1140 (evidence that party 

had "instigated and pushed" the prosecution-supported claim that outside forces were "able to 

prevail upon the Department of Justice to institute a prosecution that [otherwise] would not have 
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been undertaken"). Perhaps the prototypical example of vindictive prosecution is based on a desire 

to punish the defendant when a prosecution is based on a personal stake or interest. Velsicol, 498 

F. Supp. At 1265 (dismissing a vindictive prosecution based on government's "institutional stake" 

in discouraging third-party conduct and avoiding "contempt for federal law enforcement"); Collins 

v. Jones, 2015 WL 790055, at *11 (E.D. Pa. Feb. 24, 2015) (vindictive prosecution includes 

charges "motivated by the prosecutor's personal stake in the outcome of a case" (quoting United 

States v. Pittman, 642 F.3d 583, 586 (7th Cir. 2011)).  

 The record is laden with evidence that Mr. DePerno is defending himself against these 

charges because of self-serving and vindictive motives ranging from a desire to punish him and 

others for engaging in constitutionally protected speech and political activity to influencing 

elections, avoiding scrutiny and criticism, and other interests unrelated to the fair administration 

of justice, including the prosecutors promoting their own campaigns. Dana Nessel's animus, for 

example, is beyond question, and she is happy to substitute it for due process. Indeed, while 

Democrats rail against the prospects of their own treatment at the hands of justice, they have used 

the same methods to exact revenge.49 Such threats clearly evince vindictive motive. Velsicol, 498 

F. Supp. at 1266 ("[I]n addition to mere appearances, this proceeding involves an explicit threat, 

the gravamen of which is an intent to retaliate . . . ."). 

 Dana Nessel and DJ Hilson have actively targeted Mr. DePerno based on his political 

affiliations and to seek retribution for actions taken by the Republican party. They are not doing 

so in secret – they have publicly announced their intentions and motives. Cases where a defendant 

 

49  See note 39, supra. 
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can show actual vindictiveness without discovery may be few and far between, but this is surely 

one. Even if there were no evidence of actual vindictiveness, a presumption of vindictiveness 

clearly rises from the facts of this case. Often, such a presumption arises after a defendant 

successfully challenges a conviction and the prosecution responds by bringing additional or more 

severe charges. United States v. Goodwin, 457 U.S. 368, 381 (1982). But a presumption of 

vindictiveness may also exist in the pretrial context where, as here, the prosecution's actions create 

"the apprehension or appearance of prosecutorial vindictiveness," Velsicol, 498 F. Supp. at 1264, 

such as when the prosecution "ups the ante" without legitimate purpose. Id. at 1263 ("[T]he [] 

prosecutorial vindictiveness doctrine prohibits the prosecutor from acting out of an actual 

retaliatory motivation or acting in a manner which instills in defendant an 'apprehension' of 

retaliatory motivation." (quoting Blackledge v. Perry, 417 U.S. 21, 28 (1974)). 

 The facts outlined herein fit comfortably in the mold identified by the courts as supporting 

an appearance of vindictiveness that violates due process. The cases that have found this have 

relied on two key factors present here: (1) suspicious timing of charging decisions (e.g., delay in 

bringing charges and proximity to event that appears to have triggered decision) and (2) absence 

of any obvious legitimate explanation for the action. In North Carolina v. Pearce, for example, 

the Supreme Court explained that imposing a sentence to punish the exercise of legal rights is 

unconstitutional, and "since the fear of such vindictiveness may unconstitutionally deter a 

defendant's exercise of the right, . . . due process also requires that a defendant be freed of 

apprehension of such a retaliatory motivation . . . . " 395 U.S. 711, 725 (1969). The Court extended 

the "prophylactic rule of Pearce" to prosecutorial charging decisions in Blackledge v. Perry, noting 

that it "would clearly be a different case if the State had shown that it was impossible to proceed 
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on the more serious charge at the outset . . . ." 417 U.S. 21, 29 n.7 (1974). The timing of these acts 

and the fact that they were not based on new facts or circumstances create an objective appearance 

of vindictiveness. As the court explained in Velsicol:  

When, as in this case, the government chooses not to lodge charges for a period of 

time and then makes the decision to prosecute so close after a defendant elects to 

exercise his rights in the face of prosecution opposition, apparent vindictiveness is 

clearly established. Indeed, the question of the delay and the timing of the present 

indictment is crucial.  

. . . The present Velsicol indictment alleges criminal conduct completed by 1976 . . 

. [and the] basis of proof and evidence were materials in the government's 

possession since February 1978, at the latest . . . . On the basis of these facts the 

Court finds that defendants have made a strong prima facie showing of 

prosecutorial vindictiveness, or 'apparent vindictiveness,' based on the delay prior 

to the return of this indictment . . . . The Court must conclude that the government 

had the necessary evidence several months before filing new charges, but it chose 

to purse the charges only when Velsicol pled nolo to the misdemeanor information.  

498 F. Supp. at 1264–65; Other courts have done the same. See United States v. Korey, 614 F. 

Supp. 2d 573, 584–86 (W.D. Pa. 2009) ("The government has identified no new evidence, no new 

witnesses, and no change in the law to support this charge . . . The government's failure to provide 

an explanation for "upping the ante" only lends support to defendant's claim of vindictiveness.").50 

 As discussed, while many vindictive prosecution cases involve retaliation for specific 

actions by the defendant, the crux of the doctrine is that prosecutors upped the ante after having 

exercised their prosecutorial discretion in response to improper motive. In all these cases, that 

 

50  As have the Ninth, Fifth, and Tenth Circuits. United States v. Ruesga-Martinez, 534 F.2d 

1367, 1369 n.2, 1370 (9th Cir. 1976); United States v. Ruesga-Martinez, 534 F.2d 1367, 

1369 n.2, 1370 (9th Cir. 1976); United States v. Groves, 571 F.2d 450, 453 (9th Cir. 1978); 

United States v. DeMarco, 550 F.2d 1224, 1226–27 (9th Cir. 1977); United States v. 

Alvarado-Sandoval, 557 F.2d 645, 646 (9th Cir. 1977); Miracle v. Estelle, 592 F.2d 1269, 

1277 (5th Cir. 1979); United States v. Wood, 36 F.3d 945, 947 (10th Cir. 1994).   



 

 

MOTION #1:  

Defendant's Motion and Brief to Dismiss Indictment for Selective and Vindictive Prosecution  

49 

inference arose because (1) the timing of the charging decision was suspect and (2) there was no 

change in circumstances or other reasonable explanation to explain the change in position. The 

same is true here, and this supports applying a presumption of vindictiveness in this case. Dana 

Nessel did not bring charges based on newly discovered evidence; she had the information for over 

two-years before she announced a conflict and appointed DJ Hilson (far longer than the delay of 

months that created the appearance of vindictiveness in several of the cases). Dana Nessel then 

upped the ante by having her heir apparent charge four felonies. This is also not a case where "the 

government is 'excusably unaware' of new evidence supporting the subsequent charge[s]," 

Velsicol, 498 F. Supp. at 1265, or a "change in the law to support this charge." Korey, 614 F. Supp. 

2d 573, 584–86. To the contrary, the only relevant change in circumstances was that the Michigan 

Legislature quietly removed sections of statutes that benefit Mr. DePerno and the prosecutors hid 

evidence.  

 The prosecution cannot rebut the clear presumption that this Indictment is the product of 

extraneous considerations that include who Mr. DePerno is and who he associates with politically. 

These charges would not otherwise be brought against him, just as they are not brought others 

similarly situated. Mr. DePerno is not being prosecuted for any sin that he has committed. He is 

being persecuted for the perceived sins of bringing forth evidence that the results of the 2020 

election were not legitimate.  

6. The prosecution of Mr. DePerno violates separation of powers 

 "[T]he separation of powers has long been recognized as part of the federal constitutional 

system." Mardis, 670 F. Supp. 2d at 699. As the Supreme Court explained, "the persons entrusted 

with power in any one [branch of government] shall not be permitted to encroach upon the powers 
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confided to the others, but that each shall by the law of its creation be limited to the exercise of the 

powers appropriate to its own department and no other." Kilbourn v. Thompson, 103 U.S. 168, 

190–91, 26 L. Ed. 377 (1880). "[T]he doctrine of separation of powers remains a vital and 

important limitation on government—a limitation the courts have readily enforced." Mardis, 670 

F. Supp. 2d at 700; see INS v. Chadha, 462 U.S. 919, 951 (1983) ("The hydraulic pressure inherent 

within each of the separate Branches to exceed the outer limits of its power, even to accomplish 

desirable objectives, must be resisted."); Morrison v. Olson, 487 U.S. 654, 693 (1988) ("We have 

not hesitated to invalidate provisions of law which violate this principle."); New York v. United 

States, 505 U.S. 144, 181 (1992) ("[T]he separation and independence of the coordinate branches 

of the Federal Government serves to prevent the accumulation of excessive power in any one 

branch . . . .").  

 "The Constitution's division of power among the three branches is violated where one 

branch invades the territory of another, whether or not the encroached-upon branch approves the 

encroachment." New York, 505 U.S. at 182. That has occurred here. Prosecutorial discretion "stems 

from the Constitution's delegation of 'take Care' duties, U.S. Const. art. II, § 3, . . . to the Executive 

Branch." United States v. Fokker Servs. B.V., 818 F.3d 733, 741 (D.C. Cir. 2016) (citations 

omitted).  

 In the Politifact article dated July 9, 2021 [Ex I], the author describes that Dana Nessel 

started her investigation based on "[a] report by the Michigan Senate Oversight Committee, written 

by Republican state Sen. Ed McBroom and adopted by all the Republican members of the 

committee, called on the attorney general's office to consider investigating those 'utilizing 
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misleading and false information about Antrim County to raise money or publicity for their own 

ends.'"51 The Law & Crime article [Ex H] reiterated these points.52 

"The Committee recommends the attorney general consider investigating those 

who have been utilizing misleading and false information about Antrim County to 

raise money or publicity for their own ends," the report states. "The Committee 

finds those promoting Antrim County as the prime evidence of a nationwide 

conspiracy to steal the election place all other statements and actions they make in 

a position of zero credibility." 

Id. The article further states: 

Lynsey Mukomel, press secretary for Attorney General Dana Nessel (D), made 

clear that the probe came at the behest of the state Sen. Ed McBroom (R), the 

oversight committee chief whom former President Donald Trump vilified for 

debunking his election-fraud theories. 

After reviewing the report in full, the Department has accepted Sen. McBroom and 

the Committee's request to investigate," Mukomel told Law&Crime on Friday. 

"Michigan State Police is also assisting in the matter." 

Id. This exact situation was predicted by the Supreme Court in the context of congressional 

interference with State government. The Court observed that "it is likely to be in the political 

interest of each individual official to avoid being held accountable to the voters," and so "[i]f a 

federal official is faced with the alternatives of" making a choice with potential political 

consequences, "or directing [another branch] to do it, the official may well prefer the latter, as a 

means of shifting responsibility for the eventual decision." New York, 505 U.S. at 182–83. "The 

interests of public officials thus may not coincide with the Constitution's intergovernmental 

allocation of authority." Id. at 183. The Court explained why the judiciary must guard against this 

outcome: 

 

51  See note 19, supra.  

52  See note 18, supra.  
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Some truths are so basic that, like the air around us, they are easily overlooked. 

Much of the Constitution is concerned with setting forth the form of our 

government, and the courts have traditionally invalidated measures deviating from 

that form. The result may appear "formalistic" in a given case to partisans of the 

measure at issue, because such measures are typically the product of the era's 

perceived necessity. But the Constitution protects us from our own best intentions: 

It divides power among sovereigns and among branches of government precisely 

so that we may resist the temptation to concentrate power in one location as an 

expedient solution to the crisis of the day. The shortage of disposal sites for 

radioactive waste is a pressing national problem, but a judiciary that licensed 

extraconstitutional government with each issue of comparable gravity would, in the 

long run, be far worse.  

Id. at 187–88. "The constitutional authority of Congress cannot be expanded by the 'consent' of the 

governmental unit whose domain is thereby narrowed, whether that unit is the Executive Branch 

or the States." Id. 505 U.S. at 182; see also Boumediene v. Bush, 553 U.S. 723, 742 (2008) ("The 

Framers' inherent distrust of governmental power was the driving force behind the constitutional 

plan that allocated powers among three independent branches."); see also Sara Sun Beale, 

Rethinking the Identity and Role of United States Attorneys, 6 Ohio St. J. Crim. L. 369, 416, 435-

38 (2009) (advocating for regulation of contact between the Department of Justice and "political 

actors" such as legislators). A violation of separation of powers warrants the dismissal of the 

Indictment. See, e.g., Collins v. Yellin, 141 S. Ct. 1761, 1780 (2021) ("As we have explained on 

many prior occasions, the separation of powers is designed to preserve the liberty of all the people. 

So whenever a separation-of-powers violation occurs, any aggrieved party with standing may file 

a constitutional challenge"); Sheila Law LLC v. Consumer Fin. Protec. Bureau, 140 S. Ct. 2183, 

2196 (2020) (defendant could challenge enforcement action where agency lacked authority under 

the Appointments Clause); Bond v. United States, 564 U.S. 211, 220 (2011) (defendant could 

challenge indictment on federalism grounds). 
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 "In considering whether the doctrine of separation of powers has been violated, the courts 

are called upon to apply a sophisticated system of checks and balances designed to safeguard the 

structural integrity of a tripartite government." Mardis, 670 F. Supp. 2d at 700. In Mardis, the 

Sixth Circuit affirmed, on the facts of that case, a ruling by the Western District of Tennessee that 

efforts by a member of Congress to influence the DOJ's charging decisions did not breach 

separation of powers. The Court explained that "[b]ecause the object of the doctrine is nothing less 

than the preservation of political liberty, courts must not easily dismiss concerns that one branch 

of government has impermissibly encroached upon or diminished the powers of another." Id. 

However, the Court explained that "[g]enerally, informal legislative pressuring of the executive 

for certain action – particularly from a lone legislator – does not itself result in any assumption of 

executive power or in legislative domination of the executive." Id. at 702; ("[L]imitations on 

contact by members of Congress typically arise from the Administrative Procedure Act or the 

requirements of due process rather than from concerns specific to the Constitution's separation of 

powers."). But while the court agreed that public officials "may cajole, and exhort with respect to 

the administration of a federal statute," separation of powers are violated when those efforts "result 

in an[] assumption of executive power or in legislative domination of the executive." Id. As an 

example, the court noted that the Supreme Court considers bills of attainder, where Congress seeks 

"to compel a certain result or seeking to directly impose a punishment or penalty" "implicates 

separation of powers." Id. at 705, n.6 (citing United States v. Brown, 381 U.S. 437, 442-47 (1965)). 

However, the court determined that, in that case, "[t]he allegations against Congressman Cohen 

amount to nothing more than contentions that he 'cajoled' or 'exhorted' the executive to seek federal 

charges against Defendant." Id. at 704.  
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 Here, however, the scale tips the other way. A lone congressman was not just cajoling and 

exhorting. Rather, many members of the Michigan Legislature, including the chair of the Senate 

Oversight Committee, Ed McBroom,53 were actively forcing the investigation, using their 

authority to pressure and using congressional committees limited to investigating government 

agencies to pressure a criminal investigation of private conduct by a private citizen – one they are 

conducting based on a publicly stated presumption of guilt.54 They have gone as far as releasing 

their entire investigative file during the investigation. There was no such evidence in Mardis. 

Finally, it is notable that by succumbing to congressional influence, Dana Nessel is violating her 

own policies as well as being party to a Hatch Act violation.55  

 The prosecution's conduct here "render[s] the interest in noninterference with prosecutorial 

discretion minimal and subordinate to [Mr. DePerno's] right to noninterference with his" 

constitutional liberties. Estelle, 592 F.2d at 1277; see also Haggerty, 528 F. Supp. at 1293 ("[T]he 

 

53  In cannot go unstated that Mr. DePerno previously sued Ed McBroom on behalf of a client 

for violations of the Michigan Constitution. See Courser v Allard, et, al, Case No. 1:16-cv-

01108, United States District Court, Western District of Michigan, Southern Division. The 

case was voluntary dismissed and then refiled under Case No. 1:18-cv-00882. The court 

ultimately dismissed the case on the grounds of legislative immunity. Ed McBroom has 

long held a grudge. 

54  https://www.senatoredmcbroom.com/senate-oversight-committee-releases-report-on-

november-2020-general-election/ 

55  Because the Michigan Legislature and Attorney Generals' office are both part of the 

Michigan Government which prosecutes a criminal defendant, there is "no difference 

between prejudicial publicity instigated by the United States through its executive arm and 

prejudicial publicity instigated by the United States through its legislative arm." Delaney 

v. United States, 199 F.2d 107, 114 (1st Cir. 1952). "Pretrial publicity originating in 

Congress, therefore, can be attributed to the Government as a whole and can require 

postponement or other modification of the prosecution on due process grounds." 10 

Opinions Of The Office Of Legal Counsel Of The United States Department Of Justice 77 

(1993). 

https://www.senatoredmcbroom.com/senate-oversight-committee-releases-report-on-november-2020-general-election/
https://www.senatoredmcbroom.com/senate-oversight-committee-releases-report-on-november-2020-general-election/
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government's failure to follow its normal prosecutorial procedures mandates stricter judicial 

scrutiny of the prosecution."); Falk, 479 F.2d at 624 ("[T]he judiciary has always borne the basic 

responsibility for protecting individuals against unconstitutional invasions of their rights by all 

branches of the Government."). The Michigan Legislature has intruded on the executive function 

to an extent that only dismissal of these charges can cure, and Dana Nessel has abdicated her 

responsibility and pledge to prevent it from doing so. The Court should not hesitate to step in and 

safeguard Mr. DePerno's rights, the independence of purity of government, and the integrity of the 

justice system. 

CONCLUSION 

 "[O]ur society is not bettered by law enforcement that. . . is not conducted in a spirit of 

fairness or good faith." Banks, 383 F. Supp. at 397. This prosecution falls in that category, and the 

Court should dismiss the indictment.56 For these reasons, Defendant Matthew DePerno requests 

that this Honorable Court quash the indictment, or in the alternative, suppress the evidence 

obtained during the illegal and unconstitutional investigation. 
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56  As stated through this and the other motions to dismiss, the record available to the Court 

supporting dismissal is extraordinary. Were there to be any doubt at all, the basis for 

discovery and an evidentiary hearing has well been established.   
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