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WILLIAM BAILEY, 

 

 Plaintiff-Appellant, 

 

 

FOR PUBLICATION 

April 21, 2022 

9:20 a.m. 

v 

 

No. 357838 

Antrim Circuit Court 

ANTRIM COUNTY, 

 

LC No. 2020-009238-CZ 

 Defendant-Appellee, 

 

and 

 

SECRETARY OF STATE, 

 

 Intervening Defendant-Appellee. 

 

 

 

Before:  CAMERON, P.J., and CAVANAGH and GADOLA, JJ. 

 

PER CURIAM. 

 Plaintiff William Bailey appeals the trial court’s order granting defendant Antrim County 

and intervening defendant Secretary of State’s joint motion for summary disposition.  We affirm. 

I.  BACKGROUND 

 Plaintiff is a resident of Central Lake, Michigan, which is located in Antrim County.  On 

November 3, 2020, plaintiff voted in person in the 2020 election at a polling location in Central 

Lake Township.  On November 6, 2020, the Antrim County Board of Canvassers certified the 

Antrim County general election results.  On November 23, 2020, the State Board of Canvassers 

certified the election results for the State of Michigan. 

On November 23, 2020, plaintiff filed suit against Antrim County.  Plaintiff alleged 

multiple constitutional claims, including a right to conduct an audit under Const 1963, art 2, 
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§ 4(1)(h), and violations of MCL 600.4545(2), MCL 168.765(5), and MCL 168.861.  Plaintiff 

requested that the trial court  

 A.  issue an order . . . allowing Plaintiff to take a forensic image of the 22 

precinct tabulators, thumb drives, related software, the Clerk’s “master tabulator,” 

and conduct an investigation of those images. 

 B.  issue an order allowing Plaintiff to conduct an independent and non-

partisan audit to determine the accuracy and integrity of the November 3, 2020 

election. 

 Plaintiff also requested that the trial court issue a protective order and preliminary 

injunction to “preserve and protect all evidence relevant to th[e] case,” including “all ‘documents’ 

and ‘computer records’ used to tabulate votes in Antrim County.”  Plaintiff also requested that he 

be permitted to “conduct immediate discovery through a full investigation of the 22 precinct 

Dominion tabulators” and that he be “permitted to take a forensic image of the 22 precinct 

tabulators and conduct an investigation of those images, thumb drives, related software, and the 

Clerk’s ‘master tabulator.’ ”  Plaintiff also requested that the trial court order Antrim County to 

not “turn on the Dominion voting machines” or “connect any of the Dominion voting 

machines . . . to the internet.”   

Antrim County did “not object to an order requiring it to (a) preserve and protect all records 

in its possession used to tabulate votes in Antrim County; and (b) not turn on or connect the 

one (1) Dominion Voting machine (tabulator) in its possession to the internet.”  According to 

Antrim County, it was not in possession of the remaining 21 precinct tabulators because they were 

controlled and owned by “the individual townships.”  Antrim County argued that plaintiff had 

failed to provide “any support for his argument that in order to conduct an audit of the November 3, 

2020 elections, he must be permitted to take forensic image[s] of the precinct tabulators, thumb 

drives, related software, and the ‘master tabulator.’ ”  Antrim County indicated that plaintiff could 

request “a manual recount of the paper ballots in Antrim County” and that he would not need “the 

requested forensic imaging” to do so.  The trial court granted plaintiff’s motion and held, in 

relevant part: 

 IT IS ORDERED that Antrim County maintain, preserve and protect all 

records in its possession used to tabulate votes in Antrim County, to not turn on the 

Dominion tabulator in its possession and to not connect the Dominion tabulator in 

its possession to the internet. 

On December 6, 2020, plaintiff’s “forensic team collected forensic images of certain 

equipment in Antrim County’s office, including CF cards, thumb drives, and [a] master tabulator.” 

On December 17, 2020, a hand recount of the results of the presidential election in Antrim 

County was conducted.  The Michigan Bureau of Elections also conducted statewide audits to 

confirm the overall accuracy of the November 2020 general election. 

The Secretary of State was permitted to intervene over the objection of plaintiff.  The 

parties thereafter engaged in discovery and motion practice.  After the close of discovery, 

defendants jointly moved for summary disposition under MCR 2.116(C)(4) (lack of subject matter 
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jurisdiction) and (C)(8) (failure to state a claim).  Defendants argued that plaintiff’s claims were 

moot, that plaintiff lacked standing to bring several of the claims, and that plaintiff’s claims failed 

as a matter of law.  Plaintiff opposed the motion and moved to amend the complaint.  Plaintiff also 

argued that the trial court should permit further discovery before ruling on the motion for summary 

disposition. 

After hearing oral argument, the trial court concluded that plaintiff’s claims were moot 

because plaintiff had already been granted the relief that he sought in the complaint.  The trial 

court further concluded that “[t]here is no right, either in [Const 1963, art 2, § 4(1)(h)] or [MCL 

168.31a], for the independent audit that [plaintiff] seeks.  A petitioner under Article II, Section 4 

does not get to choose his own audit criteria.”  Rather, the trial court concluded that audits are to 

be conducted “according to the law” and that an audit had already been conducted.  The trial court 

dismissed plaintiff’s claims in a May 2021 order and declined to rule on plaintiff’s motion to 

amend the complaint.  This appeal followed. 

II.  JURISDICTIONAL ISSUE 

 At the outset, we must address a jurisdictional issue.  Antrim County argues that this Court 

lacks jurisdiction because the trial court’s May 2021 order was not a final order.  We disagree. 

MCR 7.202(6)(a)(i) defines “final order” as “the first judgment or order that disposes of 

all the claims and adjudicates the rights and liabilities of all the parties. . . .”  In this case, the trial 

court’s May 2021 order granted summary disposition in favor of defendants.  Because there was 

“nothing left for the trial court to decide after it granted summary disposition. . . ,” we conclude 

that the court’s May 2021 order was a final order appealable by right.  Rooyakker & Sitz, PLLC v 

Plante & Moran, PLLC, 276 Mich App 146, 148 n 1; 742 NW2d 409 (2007).  The fact that the 

trial court may have continued to rule on motions after the May 2021 order was entered does not 

change the fact that the May 2021 order was a final order.  

III.  MOOTNESS 

 Plaintiff argues that the trial court erred by concluding that his claims were moot.  We 

agree. 

“Whether an issue is moot is a question of law that this Court reviews de novo.”  In re 

Tchakarova, 328 Mich App 172, 178; 936 NW2d 863 (2019).  “Michigan Courts exist to decide 

actual cases and controversies. . . .  A matter is moot if [a] Court’s ruling cannot for any reason 

have a practical legal effect on the existing controversy.”  Id. (first alteration in original; quotation 

marks and citations omitted). 

In this case, plaintiff requested that the trial court   

 A.  issue an order . . . allowing Plaintiff to take a forensic image of the 22 

precinct tabulators, thumb drives, related software, the Clerk’s “master tabulator,” 

and conduct an investigation of those images. 
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 B.  issue an order allowing Plaintiff to conduct an independent and non-

partisan audit to determine the accuracy and integrity of the November 3, 2020 

election. 

While the trial court granted plaintiff some of this relief, it is undisputed that plaintiff did 

not receive all the relief requested in the complaint.  Indeed, plaintiff argued that he was personally 

entitled to perform “an independent and non-partisan audit to determine the accuracy and integrity 

of the November 3, 2020 election.”  While plaintiff is not entitled to this relief for the reasons 

discussed later in this opinion, the fact that plaintiff did not have viable claims does not render 

them moot.  Indeed, a ruling that plaintiff was not permitted under the law to conduct his own 

independent audit would have had a practical legal effect.  Consequently, the trial court erred by 

determining that plaintiff’s claims were moot.1  Nonetheless, we will not reverse a trial court’s 

decision when it reaches the right result, even if for the wrong reason.  Gleason v Mich Dep’t of 

Transp, 256 Mich App 1, 3; 662 NW2d 822 (2003) (“A trial court’s ruling may be upheld on 

appeal where the right result issued, albeit for the wrong reason.”).  For the following reasons, we 

conclude that summary disposition was proper under MCR 2.116(C)(8).2 

IV.  SUMMARY DISPOSITION UNDER MCR 2.116(C)(8) 

A.  STANDARDS OF REVIEW AND GENERAL PRINCIPLES OF LAW 

 “This Court . . . reviews de novo questions of constitutional law.”  Promote the Vote v 

Secretary of State, 333 Mich App 93, 117; 958 NW2d 861 (2020).  In interpreting constitutional 

provisions, the primary duty of the judiciary “is to ascertain the purpose and intent as expressed in 

the constitutional . . . provision in question.”  Adair v State, 486 Mich 468, 477; 785 NW2d 119 

(2010) (quotation marks and citation omitted).  In doing so, “we are mindful that the interpretation 

given [to] the provision should be the sense most obvious to the common understanding and one 

that reasonable minds, the great mass of the people themselves, would give it.”  Id. (quotation 

marks and citation omitted).  “When the language of a constitutional provision is unambiguous, 

resort to extrinsic evidence is prohibited. . . .”  Nat’l Pride at Work, Inc v Governor, 481 Mich 56, 

80; 748 NW2d 524 (2008). 

“We . . . review de novo a trial court’s interpretation and application of a statute.”  City of 

Grand Rapids v Brookstone Capital, LLC, 334 Mich App 452, 457; 965 NW2d 232 (2020).  “The 

primary goal of statutory interpretation is to give effect to the intent of the Legislature.  If the 

language of a statute is clear and unambiguous, the statute must be enforced as written and no 

further judicial construction is permitted.”  Mich Head & Spine Institute, PC v Mich Assigned 

Claims Plan, 331 Mich App 262, 272; 951 NW2d 731 (2019) (quotation marks and citations 

 

                                                 
1 Because the mootness doctrine does not apply, we need not consider whether the trial court 

improperly analyzed whether summary disposition under that doctrine was proper under 

MCR 2.116(C)(4). 

2 We question whether the relief requested by plaintiff is meaningful because the evidence that 

plaintiff seeks to gather would only be useful if an avenue remained open for him to challenge the 

election results. 
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omitted).  “The use of the word ‘shall’ denotes mandatory action.”  Wolfenbarger v Wright, 336 

Mich App 1, 31; 969 NW2d 518 (2021). 

We also review de novo “a trial court’s decision on a motion for summary disposition.”  

El-Khalil v Oakwood Healthcare, Inc, 504 Mich 152, 159; 934 NW2d 665 (2019).   

 A motion under MCR 2.116(C)(8) tests the legal sufficiency of a claim 

based on the factual allegations in the complaint.  When considering such a motion, 

a trial court must accept all factual allegations as true, deciding the motion on the 

pleadings alone.  A motion under MCR 2.116(C)(8) may only be granted when a 

claim is so clearly unenforceable that no factual development could possibly justify 

recovery.  [Id. at 159-160 (citations omitted).] 

B.  ANALYSIS 

1.  CONSTITUTIONAL CLAIMS UNDER CONST 1963, ART 2, § 4 

Const 1963, art 2, § 4(1)(h), provides that “[e]very citizen of the United States who is an 

elector qualified to vote in Michigan shall have” “[t]he right to have the results of statewide 

elections audited, in such a manner as prescribed by law, to ensure the accuracy and integrity of 

elections.”  Const 1963, art 2, § 4(1) further provides: 

 All rights set forth in this subsection shall be self-executing.  This 

subsection shall be liberally construed in favor of voters’ rights in order to 

effectuate its purposes.  Nothing contained in this subjection shall prevent the 

legislature from expanding voters’ rights beyond what is provided herein.   

Plaintiff argues that § 4(1)(h) permits him to have “[a] full [and independent] forensic 

audit. . . .”  While § 4(1)(h) is self-executing and is to be liberally construed in favor of voters’ 

rights, the provision is not unlimited.  Indeed, § 4(1)(h) provides that an audit is to be performed 

“in . . . a manner as prescribed by law. . . .”  It does not permit an audit to be performed in the 

manner dictated by an individual voter, and it clearly provides that the Legislature may expand the 

rights provided in § 4(1)(h).  But the Legislature did not do so. 

MCL 168.31a, which was amended by 2018 PA 603 after the adoption of the 

aforementioned audit language, provides: 

 (1) In order to ensure compliance with the provisions of this act, after each 

election the secretary of state may audit election precincts. 

 (2) The secretary of state shall prescribe the procedures for election audits 

that include reviewing the documents, ballots, and procedures used during an 

election as required in section 4 of article II of the state constitution of 1963.  The 

secretary of state and county clerks shall conduct election audits, including 

statewide election audits, as set forth in the prescribed procedures.  The secretary 

of state shall train and certify county clerks and their staffs for the purpose of 

conducting election audits of precincts randomly selected by the secretary of state 

in their counties.  An election audit must include an audit of the results of at least 1 
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race in each precinct selected for an audit.  A statewide election audit must include 

an audit of the results of at least 1 statewide race or statewide ballot question in a 

precinct selected for an audit.  An audit conducted under this section is not a recount 

and does not change any certified election results.  The secretary of state shall 

supervise each county clerk in the performance of election audits conducted under 

this section. 

 (3) Each county clerk who conducts an election audit under this section shall 

provide the results of the election audit to the secretary of state within 20 days after 

the election audit. 

 Thus, the Legislature required the Secretary of State to “prescribe the procedures for 

election audits” and required the Secretary of State and county clerks to conduct the election audits.  

See MCL 168.31a(2).  The statutory language does not allow private citizens to conduct 

independent audits, and we are not permitted to read words into the plain language of a statute.  

Byker v Mannes, 465 Mich 637, 646-647; 641 NW2d 210 (2002) (“It is a well-established rule of 

statutory construction that this Court will not read words into a statute.”).  Because plaintiff is not 

entitled to conduct his own independent audit, plaintiff’s claim under Const 1963, art 2, § 4(1)(h) 

fails as a matter of law. 

We note that, on appeal, plaintiff challenges the constitutionality of MCL 168.31a and 

argues that a constitutionally sufficient audit was not performed by the Secretary of State.  

However, plaintiff failed to plead these claims in his complaint,3 so we will not address plaintiff’s 

arguments on appeal concerning the constitutionality of MCL 168.31a and whether the audit was 

“constitutionally sufficient. . . .”  See Lenawee Co v Wagley, 301 Mich App 134, 160; 836 NW2d 

193 (2013) (“A party is bound by [his or her] pleadings, and it is not permissible to litigate issues 

or claims that were not raised in the complaint. . . .”) (quotation marks and citations omitted). 

 Plaintiff’s claim under Const 1963, art 2, § 4(2) also fails.  That provision provides: 

 Except as otherwise provided in this constitution or in the constitution or 

laws of the United States the legislature shall enact laws to regulate the time, place 

and manner of all nominations and elections, to preserve the purity of elections, to 

preserve the secrecy of the ballot, to guard against abuses of the elective franchise, 

and to provide for a system of voter registration and absentee voting. 

 In plaintiff’s complaint, he alleged that § 4(2) provided him with the right to “immediately 

take a forensic image of the 22 precinct tabulators, thumb drives, related software, the Clerk’s 

‘master tabulator,’ and to conduct an investigation of these images. . . .”  Plaintiff alleged that this 

relief was proper in order to “ensure the accuracy and integrity of the election.”  While § 4(2) is 

certainly aimed at preserving the “purity of elections,” it does not provide plaintiff with a cause of 

action.  Rather, it serves as a directive to the Legislature to create laws to preserve “the purity of 

elections. . . .”  See Taylor v Currie, 277 Mich App 85, 96; 743 NW2d 571 (2007) (“The Michigan 

 

                                                 
3 Although plaintiff later sought to add this claim, it would not have been proper for the trial court 

to permit plaintiff to amend the complaint for the reasons discussed later in this opinion. 
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Supreme Court has interpreted ‘the purity of elections’ clause to embody two concepts: first, that 

the constitutional authority to enact laws to preserve the purity of elections resides in the 

Legislature; and second, that any law enacted by the Legislature which adversely affects the purity 

of elections is constitutionally infirm.”) (quotation marks and citations omitted).  Because 

plaintiff’s complaint does not allege that the Legislature enacted laws that adversely affect the 

purity of elections and because Const 1963, art 2, § 4(2) does not create an individual right to 

conduct an audit, plaintiff’s claim under Const 1963, art 2, § 4(2) fails as a matter of law. 

2.  QUO WARRANTO 

Plaintiff next argues that the trial court erred by dismissing his quo warranto claims.4  We 

disagree.  The Court in Hanlin v Saugatuck Twp, 299 Mich App 233, 240-241; 829 NW2d 335 

(2013) explained, 

 Quo warranto is a “ ‘common-law writ used to inquire into the authority by 

which a public office is held or a franchise is claimed.’ ”  Davis v Chatman, 292 

Mich App 603, 612; 808 NW2d 555 (2011), quoting Black’s Law Dictionary (9th 

ed). . . .  Generally such actions are brought pursuant to MCL 600.4505—which 

echoes the procedure of MCR 3.306(B)(2)—and are pursued against a person in 

public office by one who seeks to challenge that person’s right to hold office, but 

no assertions are made of fraud or error.  [Barrow v Detroit Mayor, 290 Mich App 

530, 541; 802 NW2d 658 (2010).]  MCL 600.4545(1), on the other hand, provides 

for an action in the nature of quo warranto “whenever it appears that material fraud 

or error has been committed at any election in such county at which there has been 

submitted any constitutional amendment, question, or proposition to the electors of 

the state or any county, township, or municipality thereof.”  This type of action is 

brought to challenge the validity of the election itself.  Barrow, 290 Mich App at 

543.  Thus, to pursue an action for quo warranto to challenge the validity of the 

election, [a] plaintiff[ ] must establish that a material fraud or error was committed 

at the election. 

 Turning to the allegations in plaintiff’s complaint, plaintiff alleged a violation of MCL 

168.861 and asserted that an “action may be brought to remedy fraudulent or illegal voting or 

tampering with ballots or ballot boxes before a recount pursuant to MCL 168.861. . . .”5  However, 

MCL 168.861 does not provide plaintiff with an independent cause of action.  See Hanlin, 299 

Mich App at 242 (“MCL 168.861 was intended as a saving clause rather than an independent cause 

 

                                                 
4 We note that a citizen must obtain leave of the trial court before proceeding with a claim for quo 

warranto.  MCR 3.306(B)(3)(b).  In this case, rather than determining whether plaintiff should be 

granted leave to proceed by quo warranto, the trial court decided plaintiff’s claims for quo warranto 

under summary disposition standards. 

5 MCL 168.861 provides that, “[f]or fraudulent or illegal voting, or tampering with the ballots or 

ballot boxes before a recount by the board of county canvassers, the remedy by quo warranto shall 

remain in full force, together with any other remedies now existing.” 
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of action.”).  Thus, the trial court properly dismissed plaintiff’s quo warranto claim brought under 

MCL 168.861. 

With respect to plaintiff’s quo warranto claim that was brought under MCL 600.4545, 

MCL 600.4545(1) provides for an action in the nature of quo warranto “whenever it appears that 

material fraud or error has been committed at any election in such county at which there has been 

submitted any constitutional amendment, question, or proposition to the electors of the state or any 

county, township, or municipality thereof.” 

 The phrase “material fraud or error” in MCL 600.4545(1) “means fraud or 

error that ‘might have affected the outcome of the election.’ ”  Barrow, 290 Mich 

App at 542, quoting St Joseph Twp v City of St Joseph, 373 Mich 1, 6; 127 NW2d 

858 (1964).  While a “but for” showing is not necessary, the plaintiff’s “proofs must 

be sufficient to support a fact finding that enough votes were tainted by the alleged 

fraud to affect the outcome.”  Barrow, 290 Mich App at 542.  See also Rosenbrock 

v Sch Dist No. 3, Fractional, 344 Mich 335, 339; 74 NW2d 32 (1955) (“It has been 

repeatedly held by this Court that irregularities in the conducting of an election will 

not invalidate the action taken unless it appears that the result was, or may have 

been, affected thereby.”).  [Hanlin, 299 Mich App at 243.] 

 In this case, plaintiff’s complaint repeatedly cites to the votes that were tallied in Antrim 

County in relation to the presidential election.  As already stated, MCL 600.4545(1) provides for 

an action in the nature of quo warranto “whenever it appears that material fraud or error has been 

committed at any election in such county at which there has been submitted any constitutional 

amendment, question, or proposition to the electors of the state or any county, township, or 

municipality thereof.”  There are no allegations in the complaint to support that the purported 

irregularities in Antrim County “might have affected the outcome” of the presidential election, as 

the cited case law clearly requires.  See Barrow, 290 Mich App at 542 (in order to establish a quo 

warranto claim, a plaintiff must establish that the purported fraud or error “might have affected the 

outcome of the election”).   

To the extent that plaintiff is challenging the results of the state, county, or township 

election, we agree with defendants that summary disposition was proper on those claims as well 

because plaintiff failed to sufficiently plead the claim. 

 MCR 3.301(A)(1)(d) and (2) “govern the procedure for seeking the writs or 

relief formerly obtained by the writs,” including a writ of quo warranto.  In that 

regard, MCR 3.301(A)(3) provides that “[t]he general rules of procedure apply 

except as otherwise provided in this subchapter.”  MCR 2.111(A)(1) requires that 

allegations made in a pleading be clear, concise, and direct.  MCR 2.112(B)(1) 

requires that fraud and mistake be pleaded with particularity.  Other matters, 

including malice, intent, and knowledge, can be pleaded generally under MCR 

2.112(B)(2).  MCR 3.301 does not otherwise contain pleading requirements for a 

petition for leave to proceed by quo warranto.  Nonetheless, our Supreme Court has 

held that an application for leave to file an action for quo warranto “should be so 

clear and positive in its statement of facts as to make out a clear case of right; and 

should be so framed as to sustain a charge of perjury if any material allegation is 
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false.”  Boucha v Alger Circuit Judge, 159 Mich 610, 611; 124 NW 532 (1910), 

citing Cain v Brown, 111 Mich 657, 660; 70 NW 337 (1897); see also Vrooman v 

Michie, 69 Mich 42, 46; 36 NW 749 (1888).  [Barrow, 290 Mich App at 543-544.] 

 In this case, plaintiff alleged in his complaint, in relevant part: 

 29.  There are many other questions that remain unanswered, including but 

not limited to (1) whether the Dominion tabulators in Antrim County were 

tampered with, (2) whether they have the capacity to connect to the internet, 

(3) whether they had any open VPN ports during the election, (4) if connected to 

the internet, was the connection secure, (5) whether the machines were accessed 

via the use of removable media to transfer voting information, (6) whether the 

ballot images were preserved in every precinct per federal and state election law, 

(7) whether the audit logs were preserved and synchronized, (8) whether the audit 

logs were altered or edited by any person operating the system, (9) whether 

Dominion pre-loaded any algorithms and configurations on the machines that alter 

the results, and if so, what algorithms and configurations were pre-loaded, and 

(10) whether the “purge option” that is built into Dominion utilized to cancel, 

switch, or manipulate votes, in the same way it has historically been utilized in 

Venezuela and Cuba. 

 30.  Plaintiff and others seek to learn the answers to these questions, 

including why Defendant [Antrim County] initially registered “phantom voters” for 

Presidential Candidate Joe Biden and why the Dominion machines altered and 

switched votes for him. 

*   *   * 

 49.  Based upon the allegations contained herein, material fraud or error 

occurred in this election so that the outcome of the election was affected. 

 50.  Based upon the above allegations of fraud, statutory violations, and 

other misconduct, as stated herein, it is necessary to permit Plaintiff to immediately 

take a forensic image of the 22 precinct tabulators[,] thumb drives, related software, 

and the Clerk’s “master tabulator,” and conduct an investigation of those images, 

after which a manual recount of the election results and an independent audit of the 

November 3, 2020 election may be ordered to ensure the accuracy and integrity of 

the election.  [Emphasis added.] 

 We conclude that plaintiff failed to allege any “clear and positive” factual allegations that 

“make out a clear case of right. . . .”  See Barrow, 290 Mich App at 543-544 (quotation marks and 

citations omitted).  Instead, plaintiff merely raised a series of questions about the election without 

making any specific factual allegations as required.  Because plaintiff “failed to disclose sufficient 

facts and grounds and sufficient apparent merit to justify further inquiry by quo warranto 

proceedings,” the trial court properly granted summary disposition.  See id. at 550. 
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3.  EQUAL PROTECTION CLAIM 

 Plaintiff next argues that the trial court erred by granting summary disposition on his equal 

protection claim.  We disagree. 

“The equal protection clauses of the Michigan and United States constitutions provide that 

no person shall be denied the equal protection of the law.”  Shepherd Montessori Ctr Milan v Ann 

Arbor Charter Twp, 486 Mich 311, 318; 783 NW2d 695 (2010).  The purpose of the equal 

protection guarantee is to secure every person “against intentional and arbitrary discrimination, 

whether occasioned by express terms of a statute or by its improper execution through duly 

constituted agents.”  Village of Willowbrook v Olech, 528 US 562, 564; 120 S Ct 1073; 145 L Ed 

2d 1060 (2000). 

 Plaintiff alleged in the complaint that he was deprived of his constitutional right to vote in 

the November 2020 election due to Antrim County’s “rampant and systematic fraud,” which 

resulted in his vote not being “valued.”  However, plaintiff failed to plead allegations to support 

that he was intentionally and arbitrarily discriminated against as a result of Antrim County’s 

“improper execution” of a statute through its “duly constituted agents,” id., or that Antrim County 

failed to implement the minimum procedures necessary to protect the fundamental right of each 

voter, Cf. Bush v Gore, 531 US 98, 109; 121 S Ct 525; 148 L Ed 2d 388 (2000).  Rather, as already 

stated, plaintiff made generalized assertions to the trial court that election fraud occurred and that 

he should be provided with discovery in order to determine the extent of the fraud.  Additionally, 

plaintiff did not allege that he was treated differently than similarly situated individuals, which is 

necessary to establish an equal protection claim.  See Nordlinger v Hahn, 505 US 1, 10; 112 S Ct 

2326; 120 L Ed 2d 1 (1992) (“The Equal Protection Clause . . . keeps governmental 

decisionmakers from treating differently persons who are in all relevant respects alike.”).  

Consequently, plaintiff’s equal protection claim fails as a matter of law.6 

V.  THE TRIAL COURT’S CONSIDERATION OF DOCUMENTARY EVIDENCE AND 

INADMISSIBLE  HEARSAY  

Plaintiff argues that the trial court improperly considered documentary evidence and 

inadmissible hearsay evidence when deciding the motion for summary disposition.7  We need not 

consider this argument, however, given that summary disposition was proper under MCR 

2.116(C)(8) for the reasons already discussed.  See El-Khalil, 504 Mich at 159 (“A motion under 

 

                                                 
6 Plaintiff’s complaint also contained an allegation that Antrim County violated MCL 168.765(5).  

Plaintiff does not argue on appeal that the trial court erred by dismissing this claim.  Therefore, we 

will not address it. 

7 Although the trial court referenced the Secretary of State’s press releases concerning the election, 

the trial court did so when evaluating whether plaintiff’s claims were moot under MCR 

2.116(C)(4). 
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MCR 2.116(C)(8) tests the legal sufficiency of a claim based [only] on the factual allegations in 

the complaint.”) (emphasis omitted). 

VI.  THE TRIAL COURT’S ALLEGED PREMATURE GRANT OF SUMMARY 

DISPOSITION 

 Plaintiff next argues that summary disposition was premature because several depositions 

had not yet been conducted.8  While it is true that a trial court is not permitted to grant summary 

disposition under MCR 2.116(C)(10) when the opposing party establishes that “further discovery 

stands a fair chance of uncovering factual support for the opposing party’s position,” Marilyn 

Froling Revocable Living Trust v Bloomfield Hills Country Club, 283 Mich App 264, 292; 769 

NW2d 234 (2009), summary disposition in this case was proper under MCR 2.116(C)(8).  Thus, 

permitting plaintiff to complete the scheduled depositions would have been futile.  Based on this 

conclusion, it is not necessary to consider plaintiff’s argument that the trial court abused its 

discretion when it denied plaintiff’s motion to adjourn oral argument on defendants’ motion for 

summary disposition. 

VII.  PLAINTIFF’S MOTION TO AMEND THE COMPLAINT 

 Finally, plaintiff argues that the trial court improperly failed to consider his motion to 

amend the complaint.  We conclude that it would have been improper for the trial court to grant 

leave to amend the complaint. 

MCR 2.116(I)(5) requires a trial court to “give the parties an opportunity to amend their 

pleadings as provided by MCR 2.118” if the grounds for summary disposition are based on MCR 

2.116(C)(8) “unless the evidence then before the court shows that amendment would not be 

justified.”  “[L]eave [to amend] should ordinarily be denied only for particularized reasons such 

as undue delay, bad faith or dilatory motive, repeated failures to cure by amendments previously 

allowed, or futility.”  Decker v Rochowiak, 287 Mich App 666, 681-682; 791 NW2d 507 (2010) 

(quotation marks and citation omitted).  With respect “to undue delay, delay, alone, does not 

warrant denial of a motion to amend.  However, a court may deny a motion to amend if the delay 

was in bad faith or if the opposing party suffered actual prejudice as a result.”  Id. (alteration, 

quotation marks, and citation omitted).  “Prejudice to a defendant that will justify denial of leave 

to amend arises when the amendment would prevent the defendant from having a fair trial.”  Knauff 

v Oscoda Co Drain Comm’r, 240 Mich App 485, 493; 618 NW2d 1 (2000).  Importantly, “[t]he 

prejudice must stem from the fact that the new allegations are offered late and not from the fact 

that they might cause the defendant to lose on the merits.”  Id. 

We conclude that prejudice would have resulted if the trial court had permitted plaintiff to 

amend the complaint.  On November 23, 2020, plaintiff filed the original six-count complaint 

against Antrim County.  Shortly thereafter, the trial court entered the protective order and 

 

                                                 
8 Although discovery had already closed at the time the trial court decided defendants’ joint motion 

for summary disposition, plaintiff had yet to take several depositions.  The trial court permitted 

the depositions to be conducted after the close of discovery. 
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preliminary injunction.  The Secretary of State was permitted to intervene over the objection of 

plaintiff, and the parties thereafter engaged in discovery and motion practice. 

On April 9, 2021, defendants jointly moved for summary disposition.  Plaintiff filed a 

response to this motion on May 3, 2021.  On that same date, plaintiff moved the trial court for 

leave to file a first-amended complaint.  The proposed first-amended complaint was 81 pages and 

lists the following defendants: (1) Antrim County, (2) Jocelyn Benson, in her individual capacity 

and her official capacity as Secretary of State, (3) Jonathan Brater, in his individual capacity and 

official capacity as Michigan’s Director of Elections, (4) Sheryl Guy, in her individual capacity 

and official capacity as the Clerk of Antrim County, (5) Miller Consultations & Elections, Inc., 

d/b/a Election Source, and (6) Central Lake Township.  The proposed first-amended complaint 

contains 13 counts, including a count that challenges the constitutionality of MCL 168.31a.  The 

proposed first-amended complaint also alleges that the proposed defendants engaged in multiple 

constitutional and statutory violations and that they engaged in fraud and civil conspiracy.  Plaintiff 

also sought to challenge certain election results and to obtain injunctive relief, declaratory relief, 

monetary damages, fees, and costs.   

Thus, plaintiff sought to add significant factual allegations and theories of liability against 

new parties.  Not only did plaintiff seek to add new parties and new claims, plaintiff filed the 

motion to amend the complaint after the close of discovery and after defendants had moved for 

summary disposition.  Also, a bench trial had been scheduled for June 2021, and the trial court had 

indicated that it would not grant adjournments.  The record also supports that plaintiff was aware 

of the above-named potential defendants and the facts contained in the proposed amended 

complaint long before the May 2021 motion to amend was filed.  Because the proposed defendants 

would be unable to have a fair trial, we conclude that prejudice would have resulted if plaintiff had 

been permitted to amend the complaint.  See Weymers v Khera, 454 Mich 639, 659-660; 563 

NW2d 647 (1997) (factors like whether the plaintiff is seeking “to add a new claim or a new theory 

of recovery on the basis of the same set of facts, after discovery is closed, just before trial,” support 

a finding of prejudice).  Additionally, review of the proposed first-amended complaint supports 

that permitting amendment of some of the claims would have been futile.  Consequently, even if 

the trial court had considered the motion, it would have been improper for the trial court to permit 

amendment of the complaint. 

Affirmed. 

 

/s/ Thomas C. Cameron  

/s/ Mark J. Cavanagh  

/s/ Michael F. Gadola  
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STATE OF MICHIGAN 

THIRTEENTH CIRCUIT COURT (ANTRIM COUNTY)

WILLIAM BAILEY, 
   
          Plaintiff, 

   Case No. 20-9238-CZ

v.  

ANTRIM COUNTY, 

          Defendant, 

SECRETARY OF STATE JOCELYN BENSON, 

          Intervenor-Defendant.  

 ---------------------/

MOTIONS
(VIA ZOOM)

Before the Honorable KEVIN A. ELSENHEIMER, Circuit Judge

Bellaire, Michigan - Monday, May 10th, 2021.  

APPEARANCES:  

For the Plaintiff:     MR. MATTHEW S. DEPERNO (P52622)
                       Deperno Law Office, PLLC
                       951 West Milham Avenue
                       P.O. Box 1595
                       Portage, Michigan 49081
                       (269) 321-5064

For the Defendant:     MR. HAIDER A. KAZIM (P66146)
                       Cummings McClorey Davis & Acho PLC
                       310 West Front Street
                       Suite 221
                       Traverse City, Michigan 49684
                       (231) 922-1888 

Reported By:           Ms. Jessica L. Jaynes, CSR 7597, RPR
                       Official Court Reporter
                       (231) 922-4576
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                           (231) 946-0044
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                           Young Graham & Wendling PC
                           (All Townships)
                           104 East Forrest Home Avenue
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 1 Bellaire, Michigan 

 2 Monday, May 10, 2021 - 1:31 PM.

 3 (Court, counsel, and plaintiff present)

 4 THE COURT:  All right.  It is the 10th of 

 5 May.  Let's go ahead and take up Bailey versus Antrim 

 6 County.  We have a series of motions to deal with 

 7 today -- and hearings.  We're going to start with the 

 8 first matter that is on the docket today, and that is 

 9 the joint motion from Secretary Benson and Antrim 

10 County to quash nonparty subpoenas to Dominion Voting 

11 Systems and to a series of other townships.  

12 Then we will take up the protective order 

13 matter.  We'll hear the rest of the -- the issues that 

14 are presented, including the motions to quash, motion 

15 to compel, objections, and then we're going to go 

16 ahead and take up the motion for summary disposition.  

17 So with regard to the first motion and that 

18 is the joint motion to quash, let's go ahead and start 

19 with appearances, beginning with plaintiff.  

20 MR. DEPERNO:  Matthew DePerno on behalf of 

21 plaintiff, Bill Bailey.  

22 THE COURT:  Afternoon.  

23 And defense, for the state?  

24 MR. GRILL:  Good afternoon, your Honor.  

25 Erik Grill, Assistant Attorney General for intervening 

  4
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 1 defendant Secretary Benson.  

 2 THE COURT:  And for the county?  

 3 MR. KAZIM:  Good afternoon, your Honor.  

 4 Haider Kazim on behalf of Antrim County.  

 5 THE COURT:  All right.  And I assume that 

 6 we've got representation for the townships here as 

 7 well.  I read a brief from Mr. Wendling.  Mr. Wendling 

 8 is here.  Are there any other township attorneys who 

 9 are here?  

10 Mr. Bzdok, you are here on behalf of Helena 

11 Township; correct?  

12 MR. BZDOK:  That is correct, your Honor; 

13 along with my colleague, Abigail Hawley.  

14 THE COURT:  All right.  Thank you.  

15 And, Mr. Cole, you're here for Star 

16 Township; correct?  

17 MR. COLE:  Correct, your Honor.  

18 THE COURT:  All right.  Thank you.  

19 Are there -- Mr. Derman is here.  

20 Mr. Derman, you've got a series of townships 

21 as well; correct?  

22 MR. DERMAN:  That is correct.  I have 

23 Jordan, Elk Rapids, Milton, and Forest Home.  

24 THE COURT:  All right.  Thank you.  

25 Mr. Wendling, why don't you go ahead and 

  5
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 1 identify your townships as well.  

 2 MR. WENDLING:  Good afternoon, your Honor.  

 3 I think on behalf of the majority of the 

 4 townships, including others that are represented by 

 5 counsel -- so I've been asked to take the lead, so I'm 

 6 here -- appearing on behalf of all the townships.  

 7 Obviously other township attorneys are present as well 

 8 to supplement any argument related to the pending 

 9 motions.  

10 THE COURT:  All right.  Thank you.  

11 And with our primary defendants, who's going 

12 to be making the argument?  

13 Mr. Grill, is this going to be your argument 

14 today?  

15 MR. GRILL:  Yes, your Honor.  

16 THE COURT:  Please proceed.  

17 MR. GRILL:  Well, your Honor, I think our 

18 brief basically says it all, but from our     

19 standpoints -- and I will leave it to the townships to 

20 describe the burdens placed on them, but our concern 

21 primarily is that, why are we doing discovery 

22 subpoenas at this point in the case?  

23 The discovery closed in this case on April 

24 8th, the Court's been very clear about that.  And why 

25 we are still hearing discovery matters, it was not our 

  6
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 1 understanding that the Court had opened the doors for 

 2 additional new factual discovery, which is -- all 

 3 these subpoenas could possibly be.  It presents a 

 4 burden and prejudice to us to have additional 

 5 information added to the case at this stage.  And for 

 6 that basis, we moved the Court for a protective order 

 7 to stop these subpoenas from proceeding.  

 8 THE COURT:  Mr. Kazim?  

 9 MR. KAZIM:  I have nothing further to add, 

10 your Honor.  

11 Thank you.  

12 THE COURT:  All right.  

13 Let's go to you, Mr. Wendling.  

14 MR. WENDLING:  Thank you, your Honor.  

15 I may take a little bit more time, but not 

16 too much here.  First addressing the motion to quash, 

17 it is clear that discovery has already ended in this 

18 case and with respect to the nonparties, the operative 

19 court rule is MCR 2.305.  

20 Looking at the record of this case, 

21 including plaintiff's complaint here, it appears     

22 that -- first of all, most of the relief has already 

23 been granted to plaintiff here.  On every count of the 

24 complaint it talks about the plaintiff needs to  

25 "Immediately take a forensic image of the 22 precinct 

  7
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 1 tabulators -- which I'll talk about in a moment here, 

 2 thumb drives, related software, the clerk's master 

 3 tabulator, and conduct an investigation of those 

 4 images."  That has certainly occurred already at the 

 5 county level, from my understanding.  "After which a 

 6 manual recount of the election results -- which has 

 7 been done, and an independent audit of the November 

 8 3rd, 2020, election may be ordered to ensure the 

 9 accuracy and integrity of the election" -- also 

10 already completed.  

11 So it's -- I don't really understand, on 

12 behalf of the townships, why there's additional 

13 discovery, when, to a large extent, the relief 

14 requested on every count of plaintiff's complaint has 

15 already been largely granted.  As far as the 

16 immediacy, this complaint was filed on November 23rd 

17 of last year, with the subpoenas issued to the 

18 townships on April 19th of this year.  So what was 

19 requested to be immediate, obviously wasn't immediate 

20 and wasn't requested immediately.  

21 As far as the -- the second issue also 

22 involves, frankly, standing as it -- as it relates to 

23 the nonparty townships here.  To even have the 

24 discovery, there has to be some sort of suffered 

25 injury in fact.  I don't see what that is, since the 

  8
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 1 relief has already been largely granted -- especially 

 2 as it relates to the townships.  There has to be some 

 3 sort of casual connection between the injury and the 

 4 conduct complained of.  

 5 How is that traceable to the existing 

 6 townships?  I don't see how that's traced to them at 

 7 all -- again, considering what has already occurred in 

 8 the history of this case.  And the relief must be 

 9 likely that -- and not speculative, that the injury 

10 will be redressed by a favorable decision -- well, 

11 from what I can tell from the record here, to a 

12 certain extent there has been a favorable decision as 

13 far as plaintiff's complaint; in that, there was a 

14 manual recount and that the election results were done 

15 and an accuracy and the integrity of the election has 

16 been upheld.  Further, there's also no case or 

17 controversy, really, involving the townships at all, 

18 related to this subpoena.  

19 There's also some additional information -- 

20 and -- and this also goes to both the motion to     

21 quash -- and I don't know if I can already address 

22 the -- the alternative request for a protective 

23 order -- may I proceed on that?  

24 THE COURT:  You may.  

25 MR. WENDLING:  Okay.  Thank you.  

  9
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 1 I received from one of my clients here a 

 2 letter from Dominion dated May 6th of 2021.  Part of 

 3 this letter talks about the -- well, it talks about 

 4 the Dominion equipment here, but the most important 

 5 paragraphs are as follows:  

 6 "Your Dominion software licensing agreement 

 7 also provides important written guidance on 

 8 permissions for who can legally access the system with 

 9 the company's consent.  Any unauthorized transfer of 

10 voting equipment to unaccredited, noncertified vendors 

11 can void this agreement and create financial impacts 

12 for your jurisdiction.  

13 "While Dominion does not object to audits by 

14 federally accredited voting system test labs, the 

15 agreement does not allow for the release of voting 

16 systems to unaccredited, noncertified third parties 

17 without prior written consent.  Should you feel the 

18 need to conduct further examination of your voting 

19 equipment for any reason, please feel free to consult 

20 with your legal advisors and Dominion about the 

21 appropriate options that are available.  Your 

22 Secretary of State or state elections board can advise 

23 you on the legal guidelines for the proper testing, 

24 use, and auditing of voting systems and elections 

25 processes" -- and then it talks about an online guide 

 10
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 1 from the U.S. Election Assistance Commission.  

 2 There's also a letter dated May 5th, 2021, 

 3 from the U.S. Department of Justice civil rights 

 4 decision that I also received, to the Honorable Karen 

 5 Fann, President Arizona State Senate.  Although it's 

 6 not obviously the same case here, it involves the 

 7 voting system critiques here, and it talks about a 

 8 number of reports suggesting that the ballot election 

 9 systems and materials are subject to -- in this case 

10 Maricopa County, where Phoenix is located, audit are 

11 no longer under the ultimate control of the state or 

12 local election officials and are not being adequately 

13 safeguarded.  And the letter goes on to refute that.  

14 I'm not going to get into the details of 

15 that letter, but it talks about that type of 

16 equipment, and that's where it merges between the 

17 motion to quash and the protective order, because I'm 

18 concerned that any discovery that may be had may A, 

19 void any warranties or reusefulness of the equipment 

20 currently in the hands of the township.  B, could 

21 violate any intellectual property rights which are 

22 claimed by Dominion -- and Dominion is clearly not shy 

23 as far as litigating such matters, involving its 

24 machines.  And, therefore, if this discovery is to be 

25 had, I'm requesting a very specific order from this 
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 1 Court acknowledging the risks and essentially doing 

 2 the best job I can try to do, to exonerate my clients 

 3 from having any liability relating to intellectual 

 4 property rights, much less compromising of this 

 5 equipment, which could either void the warranties, 

 6 void the machines, or otherwise make them unusable for 

 7 future elections -- which is what we're trying to 

 8 avoid.  

 9 And that dovetails into who is going to be 

10 looking at this?  What are the qualifications of the 

11 expert who would be looking at these tabulators, 

12 looking at this data?  Would they meet the -- the 

13 qualifications outlined by Dominion?  Much -- not just 

14 inclusive of the letter, but also through the 

15 contract, which Dominion has with the state of 

16 Michigan and which in turn, the state of Michigan, 

17 through grant documents, has provided to my township 

18 clients on these machines.  

19 I'd like the Court to have a look at --    

20 and -- and basically authorizing the qualifications of 

21 any expert who would be looking at this data and 

22 looking at this type of equipment, should this 

23 discovery, in fact, be allowed.  There are also costs 

24 associated with this request.  The way the subpoenas 

25 were issued, there was a request that all the 

 12
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 1 townships suddenly come out, without any notification, 

 2 including to Kearney Township, to meet at Kearney 

 3 Township a day after many of these townships -- at 

 4 least in the eastern part of the county had elections 

 5 on May 4th; and that from May 5th through the 7th, 

 6 they would bring all of their equipment to Kearney 

 7 Township, and that's extremely burdensome.  It's 

 8 unreasonably and, frankly, even if you wanted to do 

 9 that, there was an opportunity -- which you would just 

10 look at the Kearney Township website online, to rent 

11 the township hall to -- for whatever purpose.  Whether 

12 it's discovery, or a wedding, or whatever the case may 

13 be.  

14 None of this was done.  There was no contact 

15 made with Kearney Township regarding this.  And 

16 there's no rational basis for these townships to be 

17 required to meet at one specific township hall with 

18 all of this equipment on the -- you know, on a 

19 three-day period.  It's just -- it's not rational.  

20 And finally, it's not just the costs related 

21 to inspecting this equipment, it's the concerns, 

22 again, going back to whether this equipment is 

23 rendered unusable.  And whether a bond or a 

24 irrevocable letter of credit would be appropriate to 

25 protect the integrity of this equipment and protect 

 13
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 1 the township, should they have to purchase new 

 2 equipment as a result of something that either went 

 3 wrong with the inspections that are being conducted, 

 4 or otherwise rendered those -- those pieces of 

 5 equipment and databases unusable in future elections 

 6 and require replacement.  

 7 I know that these -- you know, from the 

 8 information I've looked at, that these machines are 

 9 worth between about 5500 and $6,000 apiece, at least 

10 from the grant documents that I've reviewed.  So, you 

11 know, that has to be addressed as well, if this 

12 discovery is to be had.  But overall, I would request 

13 the Court to quash the subpoenas.  That the discovery 

14 is unnecessary, given the language of the complaint 

15 and the relief requested -- which to a great extent, 

16 really to the end game, has already been granted.  And 

17 even as it applies to Central Lake Township, where 

18 Mr. Bailey is a resident, it still will not make a 

19 difference as far as changing the outcome of the 

20 election, or the fact that there was a recount done 

21 properly and that this election has been certified. 

22 I see no basis for moving forward with this 

23 discovery.  It's overly burdensome, it's unnecessary, 

24 and I request the Court to quash it.  And in the 

25 alternative, if discovery is going to be allowed, that 
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 1 the costs associated with it, the integrity of -- of 

 2 the equipment itself and any threats, legal threats to 

 3 my clients as a result of the contractual obligations 

 4 and the statements of Dominion, be diminished to the 

 5 extent possible that the Court can do so as part of 

 6 its order.  

 7 Thank you.  

 8 THE COURT:  All right.  Thank you,         

 9 Mr. Wendling.  

10 When we dealt with the nonparty subpoenas to 

11 the counties -- which I think we did last month, we 

12 had several attorneys and I extended an opportunity to 

13 all of the attorneys to weigh in, if they had anything 

14 additional.  We'll do the same thing for the townships 

15 in Antrim County.  

16 We'll start with Mr. Bzdok.  Anything 

17 additional for you, sir?  

18 MR. BZDOK:  No, your Honor.  Mr. Wendling 

19 said it all very well.  

20 THE COURT:  All right.  Thank you.  

21 Mr. Derman?  

22 MR. DERMAN:  I have nothing new to add to 

23 this, your Honor.  

24 THE COURT:  All right.  Thank you.  

25 Mr. Cole?  

 15
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 1 MR. COLE:  Very briefly, your Honor.  

 2 As the Court knows, discovery like this, one 

 3 weighs the benefit versus the -- the cost and expense 

 4 and the -- the difficulty in producing what's being 

 5 requested.  It doesn't appear to me, at least in the 

 6 subpoenas, that there's any indication as to how this 

 7 is going to be conducted, or what type of information 

 8 is being sought.  

 9 Without that, I don't know how the Court can 

10 weigh the benefit versus cost as required by the court 

11 rule.  Other than that, I certainly concur with 

12 everything Mr. Wendling said.  

13 THE COURT:  All right.  Thank you.  

14 Let's go ahead and hear from Mr. DePerno, as 

15 to your subpoenas and the motion that's been brought.  

16 MR. DEPERNO:  Thank you, your Honor.  

17 First, we have to deal with this idea that 

18 the relief requested by plaintiff has already been 

19 granted.  In no event has plaintiff been granted the 

20 relief of an audit.  All we've seen so far, is a hand 

21 recount conducted by the Secretary of State on 

22 December 17th.  That is not an audit -- it's certainly 

23 not an audit by any standards set forth by the 

24 Secretary of State -- and I've outlined those in our 

25 briefing, including the actual documentation of the 
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 1 Secretary of State where she defines what an audit 

 2 actually is and what it consists of.  

 3 They did none of that stuff in -- on 

 4 December 17th, other than look at the -- the ballots 

 5 regarding the presidential race.  There have been no 

 6 review of any race below the presidential race.  And 

 7 we haven't expected absentee ballots, we haven't 

 8 inspected the envelopes that come with absentee 

 9 ballots.  We haven't looked at signatures.  We haven't 

10 looked at the type of paper that was used in these 

11 ballots.  We haven't looked at how the absentee 

12 ballots were folded.  

13 We haven't looked at any of that stuff to 

14 actually conduct a real audit in this case.  And, 

15 again, those audit procedures are actually defined by 

16 the Secretary of State in her own documents.  The 

17 second question raised is that -- there's an argument 

18 that discovery has ended.  But, again, we -- we didn't 

19 get the Halderman report until March 26th, and right 

20 after that, it took us a couple weeks to send out 

21 these subpoenas to all these townships.  

22 It's very important that we conduct a -- a 

23 review of these townships based on the Halderman 

24 report and based on his conclusions.  So that's --

25 THE COURT:  Well, let me -- let me stop you 
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 1 there, because I want to drill down on this point a 

 2 little bit.  

 3 Your indication to me today is that you are 

 4 seeking this nonparty discovery based on the 

 5 conclusions in the Halderman report, and not the 

 6 independent evaluation that you made just following 

 7 the election, when you went to Star Township?  When 

 8 you went to Mancelona Township -- and by you, of 

 9 course, I mean your -- your client, or your -- on your 

10 behalf when you went to Central Lake Township.  

11 So the basis, if I understand your argument, 

12 is the Halderman report, for the information you're 

13 seeking?  

14 MR. DEPERNO:  I think that's -- that's 

15 certainly one basis for the information we've -- we're 

16 seeking.  We're also -- you know, we -- we went out 

17 and we -- we retained additional experts, Jeff Lenberg 

18 and -- and Jim Penrose, who have done additional work 

19 in order to refute the Halderman report.  So that's 

20 part of the basis, but certainly the other basis 

21 within which we -- we seek to do this is, the relief 

22 we requested within the complaint itself.  

23 The -- the relief to have an independent 

24 audit conducted in this case.  But the Halderman 

25 report suggests that there was no problem with this 
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 1 election.  And since we received the Halderman report, 

 2 and the additional testing we've done, we've 

 3 discovered multiple problems with this election, that 

 4 are actually -- that actually occur at the tabulator, 

 5 as we showed the Court and many other people, in the 

 6 video released -- we released last Monday, that we 

 7 link -- linked to in our brief, where we can flip 

 8 votes at the tabulator.  We show people how that can 

 9 be done.  

10 Whether it's the presidential election, all 

11 the way down to any proposal in this case, any of the 

12 township elections, or any of the -- the -- the school 

13 board elections, we can flip votes up and down the 

14 ballot, as we choose, based only on the information 

15 and the -- the programming that's available to us on 

16 the Dominion system, including this unauthorized 

17 Microsoft SQL database management program.  So we show 

18 that we can do that, and then today we filed the brief 

19 with the Court where we showed exactly how the fraud 

20 occurred in this case.  

21 Certainly the video we released last Monday, 

22 shows that there is potential for fraud.  The video we 

23 put out today shows the actual subversion of the vote 

24 and how the fraud actually occurred within each of 

25 these townships.  And that's something we should be 
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 1 able to look at and examine.  

 2 The Court has to be conscious of the idea 

 3 that we've been seeking discovery from the defendants 

 4 since February -- February 8th, 2021.  And in -- and 

 5 in each of those requests, the second, third, fourth 

 6 and fifth discovery requests, the plaintiffs have 

 7 continuously made objections, filed motions -- we 

 8 still have not got answers from them regarding those 

 9 discovery requests.  We had to submit additional or 

10 amended discovery requests, which would be due today, 

11 so we've done all this work, discovering what we 

12 discovered, even without the help of the -- the 

13 discovery responses from the Secretary of State or 

14 Antrim County.  

15 So really I think the -- the question is -- 

16 sort of is not why this has taken so long by us, but 

17 we have to look at, number one, the idea that the 

18 defendants have consumed almost the entire part of 

19 discovery by delaying.  But I think the real question 

20 is, is why are we rushing this?  We've -- we've 

21 recognized that we've discovered so much in this very 

22 short period of time, there's so many layers and 

23 layers to how this fraud occurred, what happened in 

24 Antrim County.  And we now can definitively show the 

25 Court that the fraud actually occurred, and it really 
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 1 debunks the Halderman report.  There's no way that 

 2 that report would be correct.  There's no way that the 

 3 votes are transferred from Jorgensen to Trump to Biden 

 4 and then Biden's votes disappear.  We show that now 

 5 forensically and through our -- our scientists who 

 6 say, if that happened as the Secretary of State and 

 7 County Clerk Sheryl Guy claims it happened on election 

 8 night, the system would have shutdown.  There would 

 9 have been a critical error.  

10 That didn't happen.  There wasn't a critical 

11 error.  The results -- the election actually 

12 continues, which shows behind the scenes the 

13 subversion in how these -- the County, the Secretary 

14 of State, and maybe even the townships, were able to 

15 manipulate the transfer of those Joe Biden votes to an 

16 undervote category.  That does not happen in the 

17 normal programming of this system, and that's the 

18 subversion we've uncovered.  We absolutely have to be 

19 able to go in and look at the township records, look 

20 at their machines, look at their ballots -- it's 

21 critical to the case.  

22 We shouldn't be rushing the case that is as 

23 important as this case is, considering all of the 

24 information that we have discovered.  We also -- also 

25 showed the Court that what we discovered just recently 
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 1 is that, in these individual townships, we provided 

 2 the Court with graphs for every individual township.  

 3 We now show that in the age categories of 65-80, there 

 4 is almost a 100 percent voter turnout in those 

 5 categories.  We don't believe that that is accurate.  

 6 And we also show this high rate -- 20 

 7 percent of absentee ballots that were mailed out, were 

 8 actually mailed out to P.O. Boxes, which is illegal.  

 9 Then in terms of the other arguments by the townships, 

10 this idea that this is so burdensome to them -- they 

11 already did this on December 17th, when they brought 

12 their ballots to the Kearney Township Hall.  No one 

13 seemed to complain then, that -- that that was a 

14 problem.  And we've addressed their other concerns as 

15 well, by providing the qualifications of these expert 

16 witnesses.  

17 Certainly if the Court wants to question 

18 them and vet them, the Court can do so and -- and we'd 

19 even provide the opportunity for these township 

20 attorneys to -- to voir dire our experts.  And 

21 finally, in terms of the cost, as we've stated, 

22 plaintiffs certainly willing to share in the cost 

23 of -- that the townships would bear.  We have no 

24 problem with that.  And then I should say finally now, 

25 the other issues raised by the townships is the 
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 1 possibility that their contracts could be voided or 

 2 warranties voided, or that these machines could no 

 3 longer be used -- that's just not true.  

 4 There's no indication that it -- that 

 5 anything would happen to the machines.  We're not 

 6 going to decertify the machines.  In fact, when these 

 7 experts perform any forensics on any machine, they 

 8 install a baffling device that doesn't permit data      

 9 to -- to go back upstream into the machine.  So that's 

10 just low-hanging fruit and not accurate.  

11 And then the -- the issue of any other 

12 destruction of information, it -- it's just not -- 

13 it's just not accurate or true.  That's not going to 

14 happen.  So everything here can be protected.  There's 

15 no chance that we're going to damage anything by -- of 

16 the townships, but even if it's the case, we'd be 

17 willing to put up a bond to cover any potential costs 

18 that they might perceive.  But I don't see how it 

19 would happen.  

20 Any questions for me?  

21 THE COURT:  All right.  Thank you,          

22 Mr. DePerno.  I don't have any additional questions.  

23 Let's go back to Mr. Grill in response, 

24 please?  

25 MR. GRILL:  There's a lot to unpack there, 
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 1 your Honor, that we're -- we heard for the first time 

 2 today.  I -- I was just scanning through Mr. DePerno's 

 3 response to our motion for protective order and I 

 4 honestly didn't see any reference to Professor 

 5 Halderman's report in there.  But -- and I -- I have 

 6 to say I don't understand how any of this could be 

 7 responsive to Professor Halderman, since Professor 

 8 Halderman's report made no reference whatsoever to 

 9 tabulators in the townships.  His review was limited 

10 to the forensic image that plaintiff took of the 

11 master tabulator of the county back in December.  

12 So the argument there that we need this to 

13 rebut Professor Halderman, well, no.  You want to say 

14 that Professor Halderman's methodology was wrong, you 

15 have his report.  You want to say that his results are 

16 wrong, you already have the forensic image that he 

17 used.  This would be an entirely new thing to say, 

18 here's some other reason, some new theory that 

19 contradicts what the -- what the Halderman's report is 

20 based on because of new information he didn't have.  

21 That's not a rebuttal.  That's a whole new thing.  

22 Beyond that, I would also note that none of 

23 what Mr. DePerno just talked about is anywhere located 

24 in the complaint -- which is probably something we're 

25 going to deal with more closely in the -- in the next 
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 1 couple motions, but it certainly presents questions as 

 2 a basis for why we would conduct discovery on these 

 3 basis, in this complaint as it concurrently stands.  

 4 Lastly -- and if the Court needs additional 

 5 information on this, we're happy to provide it 

 6 following today's hearing, but what -- Mr. DePerno 

 7 says this wouldn't destroy the accreditation of the 

 8 machines, and I have to say that is not my 

 9 understanding.  Access by nonaccredited persons to 

10 these machines does conflict with their certification.  

11 And while Mr. DePerno may be perfectly willing to 

12 assert that nothing bad will happen, that's not how 

13 accreditation works.  That's not how certification 

14 works.  

15 They can promise they're not sending 

16 anything back into the machines, but it's hard to know 

17 for sure.  It requires basically the machines to be 

18 completely reformatted, taken apart, and set up brand 

19 new again.  Because otherwise we don't know what was 

20 added to those machines when Mr. DePerno's crew took 

21 look at it.  We can't be sure.  So that would create a 

22 problem as well, that I think would -- you know, is 

23 hard to redress in advance.  

24 So there are a lot of problems here, but, 

25 again, I kind of circle back to the idea this isn't 
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 1 rebuttal.  This is all stuff, that if Mr. DePerno 

 2 thought was important to this case, should have been 

 3 done way, way, way long ago -- certainly not until 

 4 after discovery closed.  I would also note that Mr. -- 

 5 Professor Halderman's report was released to plaintiff 

 6 on March 26th, I believe.  Why it is that several 

 7 weeks later Mr. DePerno thought, well, now it's time 

 8 to go searching for subpoena documents.  It seems to 

 9 me that if this were a true rebuttal to Professor 

10 Halderman's report, we would have heard about it much 

11 sooner.  

12 THE COURT:  Mr. Grill, as to the 

13 decertification issue -- which is something that we 

14 really haven't talked much about, except as it related 

15 to the initial inspection of the county machines.  

16 Were the county machines decertified as 

17 well?  

18 MR. GRILL:  There were concerns, your Honor, 

19 and that was -- that was part of a problem that we had 

20 leading up to the March -- the -- to the May 5th -- 

21 May 5th election was, what do we do with those 

22 machines?  We need to use them, obviously, for the 

23 election, but we also -- these machines have been 

24 accessed, so we need to reformat them and the 

25 reformatting would involve issues -- whether or not 
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 1 we're destroying or, you know, documents are being 

 2 protected.  I would yield to Mr. Kazim as to how the 

 3 county resolved that.  But it is a problem, that when 

 4 you let people who are not -- especially in this 

 5 circumstance that since we don't know who Mr. DePerno 

 6 is talking about bringing in, what their 

 7 accreditations are.  

 8 And it certainly doesn't sound like they're 

 9 one of the federally-certified, accredited inspectors.  

10 So that is kind of the problem that we run into.  

11 THE COURT:  All right.  

12 Mr. Kazim, why don't you go ahead and 

13 respond, if you would, please.  

14 MR. KAZIM:  Just from the issue of the 

15 response to your question, your Honor, the machines, 

16 to my knowledge, have not been decertified.  However, 

17 there were significant concerns regarding their 

18 integrity going into the May 4th election, and there 

19 were discussions at the county level about bringing in 

20 a third-party vendor to reformat that machines, while 

21 taking all the appropriate and necessary steps to 

22 preserve the existing information that was on those 

23 machines, in accordance with the Court's previous 

24 orders.  

25 Ultimately the county board decided not to 
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 1 retain the services of that vendor.  So to my 

 2 knowledge, the -- the machine that is under the -- in 

 3 the county's possession -- and I want to make that 

 4 clear as well, the act -- the county actually only has 

 5 one tabulator in -- as the Court is aware, that 

 6 tabulator, the county loans to other townships, if 

 7 they are having some equipment malfunctions or 

 8 problems.  But the county itself doesn't have a 

 9 tabulator that is use -- that are -- that are being 

10 used in different precincts, in different elections, 

11 but -- so to that extent -- but the county does have 

12 an EMS terminal that was accessed, and my -- my -- to 

13 my knowledge, those -- that was not reformatted 

14 because that ultimately -- the county decided that it 

15 wanted to go along with the Court's previous orders of 

16 preserving the evidence in this case and we didn't 

17 want to be accused of any spoliation arguments down 

18 the road.  

19 THE COURT:  All right.  I appreciate that.  

20 I don't want to get too far down that -- that issue, 

21 but we have -- we certainly have dealt with the -- the 

22 issue of Dominion being involved in notifications     

23 to -- in particular, the county about whether or not 

24 there would be issues regarding certification before.  

25 I appreciate the parties updating me.  
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 1 Let's go ahead and get a response from Mr. 

 2 Wendling to Mr. DePerno's argument, please.  

 3 MR. WENDLING:  Thank you, your Honor.  

 4 Again, if this complaint, filed back on 

 5 November 23rd, asks for -- used the word "immediately" 

 6 to take a forensic image of the 22 precinct 

 7 tabulators.  The first discovery subpoena received by 

 8 nonparty townships was April 19th.  So the immediate 

 9 need, due to plaintiff's actions, obviously was not as 

10 represented in the complaint.  Also the townships are 

11 looking at protecting their own equipment.  They are 

12 not just risk-averse, they want to eliminate any 

13 possible risks related to the integrity of their 

14 equipment, their ability to use it.  

15 They've received these through a mixture of 

16 grants, through purchases, and they don't want to have 

17 something that will result in that equipment becoming 

18 voided, unusable for any reason.  And that's why it's 

19 so important that the Court, in our -- in my request, 

20 if the discovery is to be had, takes the lead, both in 

21 determining what is a proper amount of a bond or 

22 irrevocable letter of credit to -- to replace any of 

23 this equipment, should it be destroyed as a result of 

24 discovery or otherwise rendered unusable.  

25 Or -- and -- and also on top of that, for 
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 1 the Court to vet who the proper expert is to take a 

 2 look at this -- or experts, to look at this equipment, 

 3 should this discovery be had.  Not just individual 

 4 attorneys for each of the townships.  You know, this 

 5 letter from Dominion -- which is a customer 

 6 notification, makes me wonder whether Dominion really 

 7 should have been a necessary party to this litigation, 

 8 because there's a lot of keys that they hold, that can 

 9 cause a lot of harm potentially to the individual 

10 townships here with respect to the equipment.  

11 And it is -- you know, they're very clear 

12 about who's supposed to be qualified and who can look 

13 at these machines.  And -- and, therefore, on behalf 

14 of the townships, if the discovery's to be had, we 

15 request that the Court vet any experts; and if 

16 necessary, have contact with Dominion to ensure that 

17 these experts are qualified to look at this equipment, 

18 and, of course, the financial protection of the 

19 townships, again, should this equipment be otherwise 

20 compromised.  

21 But, you know, the primary position is I 

22 think given -- or given what I've seen of the case -- 

23 and obviously I'm a nonparty here, representing 

24 nonparty townships, at this late stage, I just don't 

25 see the viability or the necessity of this discovery, 
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 1 and I would reiterate our requests that the discovery 

 2 be quashed.  

 3 Thank you.  

 4 THE COURT:  Mr. Wendling, you had indicated 

 5 in your brief, I believe, that there might be a 

 6 difference between the positions of some of your 

 7 clients versus some of the other townships -- in 

 8 particular Central Lake Township, given that that was 

 9 the location of the -- the Bailey vote, maybe in a 

10 different position than some of your other townships.  

11 Could you -- could you elaborate on that point?  

12 MR. WENDLING:  Yes, your Honor.  

13 I mean, I recognize that the plaintiff here 

14 is a resident of Central Lake Township and voted in 

15 Central Lake Township.  And, of course, my client, 

16 Central Lake Township, is -- is aware of that.  So to 

17 the extent that there's an actual connection between 

18 what happened, if anything, with -- with Mr. Bailey's 

19 vote that may have occurred in Central Lake Township, 

20 then there's a little bit more in the way of a 

21 tangible connection on discovery as to Central Lake 

22 Township's equipment, as opposed to the rest of the 

23 townships.  

24 But I don't think that changes, necessarily, 

25 the timing of the discovery, the relevancy of the 
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 1 discovery, given the relief requested in the 

 2 complaint, I think that's an issue that's applicable 

 3 to all of the townships -- nonparty townships.  

 4 THE COURT:  Thank you.  

 5 Let me go to the rest of the township 

 6 attorneys.  Are there any one -- pardon me, is there 

 7 anyone that would like to speak?  

 8 Mr. Bzdok?  

 9 MR. BZDOK:  No.  Thank you for the 

10 opportunity, though.  

11 THE COURT:  Mr. Derman?  You're muted, sir, 

12 I'm sorry.  I think that's on your end, Mr. Derman.  

13 There you go.  

14 MR. DERMAN:  No, your Honor.  

15 THE COURT:  All right.  Nothing from       

16 Mr. Derman.  

17 Mr. Cole?  

18 MR. COLE:  No, thank you, your Honor.  

19 THE COURT:  All right.  Thank you, all.  

20 All right.  The question before the Court is 

21 the motion that's been filed jointly by the State and 

22 County defendant, and supported by a brief filed by 

23 the townships writ large.  There are several township 

24 attorneys here representing the several townships in 

25 Antrim County.  They've been argued by the defense 
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 1 attorneys, who are a part of this case, and also by 

 2 Mr. Wendling on behalf of the nonparty subpoenas or 

 3 nonparty townships -- pardon me.  And the goal of the 

 4 subpoenas was to obtain information from the nonparty 

 5 townships relating to the vote that occurred in 

 6 November.  

 7 The indication here today from Mr. DePerno 

 8 is that, that was largely the result of the 

 9 information that was provided by the most recent 

10 iteration of expertise and expert review, and that 

11 review, as we know, was conducted in response to the 

12 Halderman report.  However, the Court is reflecting 

13 back on this case when it began, and we discussed 

14 information coming from the townships -- particularly 

15 as it related to the township tabulation machines or 

16 voting machines, and there was a record made regarding 

17 the fact that the county only had one machine -- 

18 that's been discussed here today, and that the actual 

19 votes themselves and the tabulating machines were 

20 retained by the townships that were not part of this 

21 case.  

22 Mr. DePerno, on behalf of his client, 

23 certainly had the ability to bring them into the     

24 case -- in particular to bring in Central Lake 

25 Township.  Mr. DePerno's team -- I should say 
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 1 Mr. Bailey's team, did go to Central Lake Township, 

 2 did receive voluntary -- a voluntary opportunity to 

 3 inspect the machine in that township, along with, I 

 4 believe, Star Township and Mancelona Township, if 

 5 memory serves.  So this is not a surprise to          

 6 Mr. DePerno or Mr. Bailey, that, if there is a 

 7 township issue, it was something that they certainly 

 8 were aware of it.  

 9 Discovery is closed.  The plaintiff has 

10 already sought to expand this case to other counties, 

11 and now is seeking to expand this case within Antrim 

12 County to other townships.  Mr. DePerno's indicated or 

13 questioned why it is that we are rushing to -- to 

14 complete this discovery and complete this case -- 

15 well, the court rules require us to move  

16 precipitously -- I think it's a six-month period of 

17 time that we have to deal with a -- a 3310 motion, 

18 which is what's been brought here, ultimately -- 

19 originally, anyway, and that's why we're moving 

20 quickly on this case.  

21 I advised the attorneys at the very 

22 beginning of the case that we were going to move 

23 expeditiously, and that meant that the onus was on 

24 them to plan their discovery accordingly.  There's no 

25 doubt in my mind that if Mr. DePerno and Mr. Bailey 
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 1 believed that there was a problem -- an issue that 

 2 could be developed through discovery in the other 

 3 townships, that that would have come in a timely way, 

 4 given that the case has been going on since November 

 5 and December of 2020.  It did not come.  It is now May 

 6 10th, we are outside of discovery and the Court 

 7 believes that at this point the additional expense, 

 8 annoyance, work associated with the -- the nonparty 

 9 motions would exceed the volume of the discovery that 

10 they would produce; as a result, I'm going to go ahead 

11 and grant the motion from the defendants to quash the 

12 nonparty subpoenas from the several townships.  And as 

13 a result, I'm not going to take action on             

14 Mr. Wendling's protective order request. 

15 If I can get an order from you, Mr. Grill, 

16 on that point, please?  Mr. Grill, if you would -- 

17 apparently all of your orders are objected to, but if 

18 you would please, at least, start a list, along with 

19 you, Mr. DePerno, we can start working on hopefully a 

20 master order or set of orders from today's hearings.  

21 With that, the township attorneys are 

22 welcome to stay, but you're certainly excused.  Thank 

23 you for your participation.  

24 MR. BZDOK:  Thank you, your Honor.  

25 MR. WENDLING:  Thank you, your Honor.  
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 1 MR. COLE:  Thank you, your Honor.  

 2 THE COURT:  All right.  Let's go ahead and 

 3 proceed.  The next issue up is -- and we're just going 

 4 to proceed serially through these and we'll save 

 5 the -- the joint motion for summary disposition for 

 6 the end.  But the next issue up is an objection to a 

 7 proposed order -- by the way, before we get to that, 

 8 Mr. DePerno, are we still having issues getting your 

 9 proposed orders filed?  Are you still running into 

10 issues with the filing system?  

11 I ask that because my staff tells me we 

12 don't have those proposed -- proposed orders that I 

13 asked for from you.  

14 MR. DEPERNO:  Yeah.  We filed them twice 

15 now, we've provided them to the Court through the 

16 filing system.  And -- and for the record, I did get 

17 an email from Tom Hansel, who is the VP of technical 

18 support at ImageSoft.  They are the company that 

19 receives the documents when filed and then transferred 

20 to the county.  And this was Friday May 7th, 2021, at 

21 11:23 p.m., where he advises me that the Court has now 

22 been able to apply the upgraded version of the 

23 conversion software, and they hope or expect that that 

24 will fix issues in the future, but they will continue 

25 to monitor it.  
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 1 So apparently the Court has been working off 

 2 a prior version of the software, which has apparently 

 3 caused problems.  

 4 THE COURT:  All right.  In that case, I'll 

 5 go ahead and -- and review again.  I -- over the 

 6 weekend as I was preparing for these motions, I looked 

 7 for those matters to try to bring some conclusion.  I 

 8 was not able to find them, my staff was not.  But that 

 9 doesn't mean that they weren't filed.  Again, we're 

10 dealing with a relatively new technology here and 

11 certainly I know that there have been some issues -- 

12 not your fault, necessarily, Mr. DePerno, with filing.  

13 And I'm glad to hear that there may be a solution out 

14 there, and my staff is listening, so I'm sure that 

15 they will be in touch with our technology people and 

16 hopefully we can get that resolved.  So thank you for 

17 assisting.  

18 Let's go, then, to the objection to the 

19 proposed order granting the joint motion for 

20 protective order.  This objection came from the 

21 plaintiff.  

22 Mr. DePerno, if you'd like to go ahead and 

23 make your argument, sir.  

24 MR. DEPERNO:  Yeah, thank you.  The -- I -- 

25 I laid out just where our objections were and I -- I 
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 1 think this is the -- the objection where we provided 

 2 the Court with some handwriting in terms of what we 

 3 thought the proposed order should look like.  And the 

 4 pages and the line numbers from the transcripts that 

 5 we thought corresponded to the correct wording that 

 6 should be in the order.  So that was Exhibit 2 of our 

 7 objection.  

 8 I -- I don't want to belabor the point, but 

 9 I think that lays out exactly what our arguments are.  

10 THE COURT:  All right.  Mr. Grill, in 

11 response?  

12 MR. GRILL:  Yes, your Honor.  

13 We -- we circulated proposed drafts prior to 

14 entry.  I -- I'm not sure why it is that we can't find 

15 out what the problems are with the order before it 

16 comes in the form of an objection.  Be that as it may, 

17 my -- my frustration with Mr. DePerno's objections 

18 stem primarily on there's a lot of unnecessarily 

19 particular objections over language.  For example -- 

20 and I think we pointed this out in our brief, but the 

21 idea that plaintiff wants to change the order to read 

22 that plaintiff will refile interrogatories, by and 

23 with the first discovery requests total more than -- 

24 no more than 17 -- no more than 20.  Wants to change 

25 that to plaintiff will serve 17 additional 
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 1 interrogatories to each defendant.  

 2 I don't know what the difference is there; 

 3 it's the same effect.  It certainly doesn't mean that 

 4 our -- our proposed order was inaccurate or incomplete 

 5 for some reason, that would support an objection.  

 6 Similarly, plaintiff's objection that his prior 

 7 requests to produce were not struck.  They were -- had 

 8 to have been, otherwise there was nothing for 

 9 plaintiff to refile.  

10 That was the whole point of refiled -- in 

11 discovery requests, was that these were going to be 

12 the re-discovery requests that we are going to be able 

13 to respond to.  And I think that about covers it.  Oh, 

14 that -- concerning the time to respond.  This is 

15 something that plaintiff -- I think just said a moment 

16 ago in regards to the protective order, that our -- 

17 our responses to his discovery are due today.  Now, it 

18 appears to be based on something the Court said during 

19 the hearing, addressing this -- this particular 

20 motion.  

21 However, later on in the -- there is a 

22 section of the transcript that we attached to our 

23 response to this objection, the Court revisits that 

24 point.  Because of later rulings, the Court 

25 determines, you know, that's not going to work, 
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 1 amended this ruling on page 123 to 124 of the 

 2 transcript, giving the defendants until May 17th to 

 3 respond.  And that is actually -- you know, that's 

 4 correct.  So our proposed order is correct,           

 5 Mr. DePerno's objection is inaccurate, and -- so that 

 6 objection should not be upheld.  

 7 THE COURT:  All right.  

 8 Mr. Kazim, anything further from you?  

 9 MR. KAZIM:  Nothing further, your Honor.  

10 Thank you.  

11 THE COURT:  Let me go back to Mr. DePerno.  

12 In response?  

13 MR. DEPERNO:  I -- I mean, these are issues 

14 for the -- I think the Court to look at as to which 

15 order fits better.  But I take -- I take objection to 

16 Mr. Grill's statement as to why we can't work this 

17 out.  You know, Mr. Grill had seven days to submit a 

18 proposed order to me, and routinely what he does is he 

19 waits until the seventh day, sends me an email at two 

20 o'clock or 2:30 in the afternoon and says here's my 

21 proposed order.  If I don't hear back from you within 

22 the next hour, I'm going to file it.  

23 So, you know, if -- if we try to re -- if 

24 he's trying to place blame on me, I -- I -- I'm 

25 offended by that characterization.  That's all I have 
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 1 to add.  

 2 THE COURT:  All right.  You've made a 

 3 record.  

 4 All right.  I'll review these -- it looks 

 5 like I'm going to have a list to review.  I'll review 

 6 and make a determination as to which I believe should 

 7 be entered.  I -- let's go ahead and proceed to the 

 8 next, which is the objection to the order granting in 

 9 part and denying in part the plaintiff's motion to 

10 extend discovery.  

11 If you'd like to go ahead and make your 

12 argument, Mr. DePerno.  

13 MR. DEPERNO:  I don't have anything to add, 

14 other than what we put in the -- the objection.  

15 THE COURT:  Okay.  

16 And that really relates to the concern 

17 requiring the notice of depositions or notices of 

18 deposition to be sent by April 19th; is that accurate?  

19 That's what you put in the brief.  

20 MR. DEPERNO:  Yeah.  Yeah.  I think that's 

21 right.  I think that's right.  

22 THE COURT:  Okay.  

23 MR. DEPERNO:  That's our understanding of 

24 what the Court had stated on the record.  

25 THE COURT:  Very good.  
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 1 Do you have a response, Mr. Grill?  

 2 MR. GRILL:  Yes, your Honor.  

 3 As we pointed out in the brief, that the 

 4 Court's -- the transcript shows that the Court did, in 

 5 fact, make that ruling.  We've provided the -- the 

 6 quoted language in our brief.  The Court said,       

 7 "Mr. DePerno, I'm going to expect that you file those 

 8 notices by the 19th."  

 9 With that in mind, your Honor -- and I know 

10 that Mr. DePerno has had a copy of this transcript, 

11 I -- I -- I see no basis or reason for this objection 

12 to have been filed, and that's why in our motion -- in 

13 our response to it we've asked the Court to consider 

14 sanctions, that this was an unreasonable objection, it 

15 should not have been filed.  

16 THE COURT:  All right.  The Court will 

17 review and execute an order or amend the order 

18 appropriately.  Let's go ahead and proceed to -- just 

19 a moment, the next objection, which is with regard to 

20 the joint motion to compel, the plaintiff has filed 

21 this objection.  

22 If you'd like to make your argument, Mr. 

23 DePerno.  

24 MR. DEPERNO:  Yeah, I just stand on our 

25 objection as filed.  
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 1 THE COURT:  All right.  

 2 And do you have anything further, Mr. Grill?  

 3 MR. GRILL:  Yes, your Honor.  

 4 The only objection Mr. DePerno raised to 

 5 this particular order was that it -- it didn't include 

 6 reference to both the plaintiff and defendants' 

 7 depositions.  However, that was because the 

 8 plaintiff's depositions were addressed in the proposed 

 9 order we submitted regarding his motion to extend 

10 discovery.  I tried to treat these orders, as I 

11 drafted them, to address the matters as the Court 

12 addressed them -- not any particular reason to be 

13 tricky there.  But, again, I don't see any -- any 

14 basis for this objection.  

15 I think it was unreasonable for Mr. DePerno 

16 to file it, and we would ask the Court to consider 

17 sanctions as well.  

18 THE COURT:  All right.  Thank you.  

19 And let's go ahead and move to the final 

20 two.  First we have the plaintiff's objection to the 

21 proposed protective order regarding discovery 

22 documents.  

23 Mr. DePerno?  

24 MR. DEPERNO:  Your Honor, I think this is 

25 just a continuation of a prior objection that was 
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 1 filed, that we had already heard and that we had 

 2 already talked about at a prior hearing.  And -- and 

 3 what happened was, when the Court asked us to resubmit 

 4 our proposed order, I -- I refiled what we previously 

 5 filed; and I think the Court just took that as another 

 6 objection.  But we've already argued this motion -- or 

 7 this objection.  

 8 THE COURT:  Do you agree --

 9 MR. DEPERNO:  And the same with the next 

10 one.  

11 THE COURT:  -- Mr. Grill?  

12 MR. GRILL:  That -- that appears to be 

13 accurate, your Honor.  That was the way -- it was 

14 initially confusing when we saw the objection come in, 

15 but then that was the way I interpreted what         

16 Mr. DePerno was filing --

17 THE COURT:  All right.  

18 MR. GRILL:  -- was that the Court's request 

19 for him to submit his proposed order again.  

20 THE COURT:  All right.  Well, this file has 

21 been complex, and it's not a surprise that we've had 

22 some crossover like this from a scheduling standpoint, 

23 frankly.  And, again, the court will go ahead and 

24 review the matters that we have objections for today 

25 and I'll sign or modify as appropriate.  I'm also 
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 1 going to sign or modify the two remaining objections 

 2 from a couple of weeks ago, for which we apparently do 

 3 have proposed orders from Mr. DePerno.  And once I've 

 4 had a chance to review those -- as I've tried to again 

 5 this weekend, then those will be executed as well and 

 6 we can move past the objections -- at least until the 

 7 next and hopefully there won't be any more, but if 

 8 there are, that's fine.  

 9 Let's go ahead and move to the -- the other 

10 motion that is before us that is not the (C)(4)/(C)(8) 

11 motion.  And that is -- pardon me, we do have a note 

12 in the record of the nonparty township motion -- 

13 township's motion.  That's already been resolved.  

14 Are the parties in agreement that the only 

15 other matter today, then, is the motion for summary 

16 disposition?  

17 MR. DEPERNO:  Your Honor, we also filed our 

18 emergency motion to -- emergency ex-parte motion for 

19 status conference and to amend motion schedule, based 

20 on our motion to amend the complaint, which we also 

21 filed but didn't get scheduled for today.  

22 THE COURT:  All right.  The only emergency 

23 motion that I saw, gentlemen -- and this could be an 

24 artifact of the -- of the machines that we deal with, 

25 was to extend the brief.  That's granted, by the way.  
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 1 Mr. Grill, you can go ahead and include that 

 2 in your -- your master set of orders.  The -- the ex 

 3 parte order that -- pardon me, motion that you have 

 4 discussed just a moment ago, Mr. DePerno, I have not 

 5 seen.  Let me see if I can find that, just a moment.  

 6 When did you file that, sir?  Today?  

 7 MR. DEPERNO:  I filed it Thursday.  

 8 THE COURT:  Okay.  

 9 All right.  Well, while I look for that 

10 document -- and, again, we may have it here, it may 

11 simply not have traveled to us -- although, we do move 

12 emergency motions that are identified as emergency 

13 motions, quickly to the judge for review.  It simply 

14 might not have gotten to me yet, given that today is 

15 Monday, we had one other business day between the 

16 filing and today.  I'll take a look at it, and to 

17 begin with, however, let's go ahead and begin start 

18 with the (C)(4)/(C)(8) motion.  

19 This is a motion that's been filed by the 

20 defendants.  The plaintiff has responded to the 

21 motion.  There's also been a reply.  Again, that reply 

22 brief exceeded the page limitation.  I've allowed 

23 that.  And let's go ahead and start with the author of 

24 the motion, and that is, I believe, Mr. Grill.  

25 If you'd like to make your argument.  
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 1 MR. GRILL:  Thank you, your Honor.  

 2 I know the Court has read the brief, and 

 3 I'll do my best not to read it back to the Court.  I 

 4 will survey the -- the issues raised.  

 5 Before I begin, is there any particular 

 6 issue or anything the Court especially wants me to 

 7 address?  

 8 THE COURT:  Go ahead and make your argument, 

 9 I may bring up some issues as we're going through.  

10 But one reminder to you, sometimes your voice does -- 

11 does cut off.  You're apparently, at least as far as I 

12 know, the only one in this group, anyway, that -- that 

13 fades out, so we might need to make sure that you're 

14 close to your microphone.  

15 Please proceed.  

16 MR. GRILL:  Okay.  I will scoot up a little 

17 bit here.  

18 All right, your Honor, beginning first with 

19 the mootness arguments.  Our argument here essentially 

20 reduces to a simple question; that is, what relief 

21 could this Court grant to the plaintiff based on this 

22 complaint?  The complaint itself asks for only three 

23 things.  To conduct this forensic examination, a -- a 

24 protective order to preserve records, and the 

25 plaintiff's requests for an independent audit of 
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 1 election results.  

 2 Now, there is no question, I think, from the 

 3 plaintiff, that he conducted his forensic examination.  

 4 Similarly, this Court granted his request for a 

 5 protective order.  So those two things have been 

 6 already -- he's already received that relief.  

 7 That leaves only the issue of the audit.  Now, for -- 

 8 as we discussed later on in our brief about what 

 9 plaintiff is entitled to under this, what there 

10 doesn't appear to be much question, though, however, 

11 is that the Secretary of State herself conducted the 

12 audit -- conducted an audit of statewide election 

13 results; and that is what Mr. DePerno -- excuse me, 

14 what Mr. Bailey is entitled to as a citizen of the 

15 State.  

16 Now, the plaintiff may claim that he wants 

17 his own audit, but as we've argued later, he's not 

18 entitled to that relief.  But, you know, if we put a 

19 pin in that and we'll circle back to it when we get to 

20 the -- to the audit claim, there's no other relief 

21 that plaintiff requested in this case.  So any other 

22 claim -- all the rest of the claims in this case, 

23 other than the audit claim, should all be moot.  

24 There's no further relief that he's requesting.  

25 Furthermore, there's no relief that this 
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 1 Court could grant.  The time for special elections to 

 2 be taken in response to a mechanical defect, have long 

 3 since passed.  Similarly, the -- the election results 

 4 have already been certified, and the time for recounts 

 5 has long since passed.  No candidate or committee 

 6 requested a recount in Antrim County.  

 7 The officials who were elected as a result 

 8 of the November 2020 election have taken office, and 

 9 at this point it's -- I'm something at a loss to 

10 imagine what other relief the Court could provide, 

11 under the circumstances, to address any of            

12 Mr. DePerno's -- Mr. Bailey's claims.  As a 

13 consequence, the absence of the Court to grant any 

14 relief, renders the plaintiff's claims moot.  Moving 

15 ahead to the standing arguments -- as we address in 

16 our brief, there are three ways for a plaintiff to 

17 establish standing.  

18 The first is that they can seek declaratory 

19 judgment.  The second is that they can have a cause of 

20 action provided for them, either expressly or 

21 impliedly through statute.  And then lastly, whether 

22 they can articulate some special injury or right that 

23 is different from the public at large.  Now, in this 

24 case, the plaintiff's complaint does not seek a 

25 declaratory judgment.  
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 1 So the first option is off the table.  

 2 Moving ahead to whether or not there is a statutory 

 3 cause of action -- first, as the plaintiff 

 4 acknowledges, Section 861 of the election code does 

 5 not provide a cause of action.  It merely preserves 

 6 the remedy of quo warranto in the event of fraud.  So 

 7 it's not a cause of action statute, so that's not -- 

 8 there's no standing for that, under that statute.  

 9 Next, under Section 765 of the election code 

10 that deals with whether or not the number of absent 

11 ballots sent and received has been posted.  That does 

12 not create any cause of action -- either express or 

13 implied.  If the Court were to interpret it as 

14 creating some type of implied cause of action --- 

15 which I think no other court has yet done, the class 

16 of persons to whom the statute seeks to protect is 

17 clearly absent voters.  Mr. Bailey alleges in his 

18 complaint that he voted in person.  So he -- he falls 

19 outside of the class of persons who are protected by 

20 Section 765; and, therefore, he has no standing to 

21 bring an implied cause of action under this statute.  

22 Lastly, the plaintiff lacks standing to 

23 raise any of his constitutional claims, because, as 

24 this Court previously ruled, the idea of his standing 

25 for a constitutional claim was premised upon          
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 1 Mr. Bailey having potentially one -- his ballot be one 

 2 of the three that was lost or destroyed in Central 

 3 Lake village.  That is clearly not the case.  

 4 Plaintiff alleges in his complaint that he lives in 

 5 Central Lake Township, not Central Lake village.  His 

 6 response does not contest or argue the fact that he 

 7 did not vote in Central Lake village.  Ergo, his 

 8 ballot could not have been one of the three ballots 

 9 that was lost or destroyed in Central Lake village.  

10 And Mr. Bailey lacks the ability -- the courts have 

11 been very -- it's long held that you cannot raise 

12 constitutional claims on behalf of third parties.  And 

13 as a consequence, Mr. Bailey has no standing to bring 

14 any of those constitutional claims in the case.  

15 Moving ahead to our arguments regarding the 

16 failure to state a claim, let's start with the audit 

17 claim.  This is the claim that has been brought under 

18 Article II Section 4(1)h of the Constitution -- it's a 

19 relatively new provision that was added to the 

20 Constitution through Proposal 3 of 2018.  Now, this 

21 particular provision provides expressly -- and I'll -- 

22 it's short, so I'll just read it here, "That every 

23 citizen of the United States who is an elector 

24 qualified to vote in Michigan shall have the following 

25 rights:  The right to have the results of statewide 
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 1 elections audited, in such a manner as prescribed by 

 2 law, to ensure the accuracy and integrity of 

 3 elections."  

 4 So this is not an open-ended, you know, 

 5 invent-your-own-kind-of-an-audit situation.  This is 

 6 clearly designed for the person -- to have a citizen 

 7 benefit of an audit being conducted of statewide 

 8 election results as prescribed by law.  Now, in this 

 9 case, the Legislature has prescribed the methodology 

10 for an audit for statewide election results, and that 

11 appears under MCL 168.31(a)(2), which provides that 

12 the Secretary of State shall set audit procedures and 

13 conduct an audit accordingly.  She has.  

14 There is no reference in Section 31(a) to 

15 individual citizens making up their own audit.  In 

16 fact, at least two other judges of the state have 

17 already reached the conclusion that Section 

18 4(1)(a) does not -- 4(1)h does not provide an 

19 individual right to audit -- or a right to a 

20 custom-made audit, anyway.  The first is in the 

21 Genetski case, which is a Court of Claims case which 

22 was ruled upon by Judge Murray, in which he concluded 

23 very explicitly that -- that that is not that type of 

24 individual right; that the right is to have the 

25 Secretary of State perform the audit as provided by 
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 1 law.  And the next case was a -- was by Judge Kenny in 

 2 the Costantino case, which addressed a lot of -- a lot 

 3 of the arguments that came up out of the Wayne County 

 4 election this past year.  

 5 That case, Judge Kenny determined also, does 

 6 not provide a individual right to a self-selected, 

 7 custom-made audit.  That was -- that the Court of 

 8 Appeals and the Michigan Supreme Court both denied 

 9 leave in that case.  And -- so as a consequence, no 

10 court in this state has yet passed on the idea -- or 

11 has yet determined that a individual citizen has the 

12 right to make up their own audit and set their own 

13 procedures -- that's just simply not how it works.  

14 The plaintiff in his response quotes from 

15 Judge Viviano -- Justice Viviano's dissent.  But if 

16 you read that dissent, what it really basically says 

17 is, he was arguing why the Court should have heard it.  

18 He thought that the question should have been 

19 considered and reviewed by the Court, but he doesn't 

20 really necessarily say how we would have ruled on the 

21 matter.  So there's not a lot of support, even in the 

22 dissent, for the position the plaintiff stakes out in 

23 this case.  

24 Regardless, the dissent is just that; it's a 

25 dissent.  A majority of the Court, by a vote of 6-1, 
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 1 determined that they did not see anything in       

 2 Judge Kenny's opinion that presented a question that 

 3 thought needed to be reviewed.  As a consequence, 

 4 that -- that, I think, stands up pretty well.  

 5 The plaintiff's personalized audit.  The 

 6 audit that he seeks to have in this case, according to 

 7 his own terms of Antrim County documents or Antrim 

 8 County election results, simply is not what -- simply 

 9 not what is provided by the state Constitution.  The 

10 state Constitution provides for a result of an audit 

11 of statewide results, not of individual races or 

12 individual procedures, and it is certainly not a 

13 result -- an audit to be conducted according to their 

14 own terms.

15 THE COURT:  Mr. Grill, is that the reason 

16 that, when conducting the "audit" in Antrim County, 

17 the Secretary did not investigate the individual 

18 township issues that had been raised in this case, but 

19 rather addressed only the federal issue -- that was 

20 the election associated with the president?  

21 MR. GRILL:  To an extent, your Honor.  

22 There's something of a misconception there, that I 

23 think probably needs to be addressed.  That wasn't an 

24 audit, per se.  That was a hand count that the 

25 Secretary did to try to reassure the public that the 
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 1 results were accurate because there was a lot of 

 2 misinformation flying around at the time.  But the 

 3 audit itself was of the statewide results, which is a 

 4 results audit with a number of clerks kind of random 

 5 sampling, sending in their results and having those 

 6 reviewed and tabulated, and that's what was conducted.  

 7 So that was -- and to -- to one extent your 

 8 Honor is correct, with the idea that certainly is why 

 9 we didn't do individual survey of the local results, 

10 because that's not what the Constitution calls for.  

11 It calls for results of the statewide elections, not 

12 local elections.  So that is -- that is certainly a 

13 part of this.  The other thing I think is probably 

14 worth considering here about the plaintiff's request 

15 for an individual custom audit is, there are over 7 

16 million registered voters in the state of Michigan.  

17 If every single registered voter had the 

18 individual right to concoct their own audit and have 

19 that performed, the -- the number -- the audits would 

20 be endless.  Every single person dissatisfied with the 

21 results, every person who had a question could come -- 

22 could constitutionally compel their own audit.  We 

23 would never be done doing them.  And instead of -- 

24 instead of -- of showing or preserving that the 

25 results were accurate, it would have the opposite 
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 1 effect.  

 2 Perpetual audits would make it impossible 

 3 for us to know whether the results were ever actually 

 4 final.  That is why I think why the framers of this 

 5 particular amendment said that this amend -- the -- 

 6 the audits had to be as prescribed by law.  There was 

 7 meant to be some control here, some level of finality, 

 8 otherwise it becomes meaningless.  Regardless, nothing 

 9 in the Constitution provides the plaintiff with the 

10 right to the personal or custom type of audit that he 

11 requests.  

12 As a result, the plaintiff has failed to 

13 state a claim for relief under the audit clause, and 

14 that claim should be dismissed.  Moving ahead to the 

15 purity of elections clause.  This part of the 

16 Constitution, I think, really should properly be 

17 viewed as articulating Legislative power.  If you read 

18 what it actually says, the purity of elections clause 

19 actually states -- I'll just pull it up here, "Except 

20 as otherwise provided in this Constitution or in the 

21 Constitution or laws of the United States, the 

22 Legislature shall enact laws to regulate the time, 

23 place, and manner of all nominations of elections to 

24 preserve the purity of elections, to preserve the 

25 secrecy of the ballot, to guard against abuses of the 
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 1 electoral franchise, and to provide for a system of 

 2 voter election and absentee voting."  

 3 Now, I recognize that in the Taylor case the 

 4 Court of Appeals applied this purity of elections 

 5 provision to the actions of the clerk in that case.  

 6 So I will recognize that, at least as it has been 

 7 applied in circumstances for how elections are 

 8 administered, in making sure that they're administered 

 9 in an evenhanded way.  But I do think it's worth kind 

10 of highlighting the idea here that I think this 

11 particular Constitution provision may have been 

12 misinterpreted, because it seems to specifically 

13 address Legislative power, not actual administration 

14 of elections.  Regardless, even if we consider this -- 

15 the purity of elections as required, even -- 

16 evenhandedness in the administration of elections, in 

17 this case the plaintiff has failed to allege any 

18 Antrim County procedures that treated candidates or 

19 voters differently.  

20 The allegations instead concern inaccuracies 

21 in the reporting of unofficial results on election 

22 night and the weeks afterwards.  However, even in the 

23 complaint, the plaintiff acknowledges, that by the 

24 time they got to certified results, that they more or 

25 less tracked with 2016, and it doesn't appear that 
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 1 plaintiff contests that the final results in which 

 2 President Trump carried Antrim County, were 

 3 essentially accurate. 

 4 So what we're left with here is that the 

 5 purity of elections clause -- claim by the plaintiff 

 6 in his complaint hinges on inaccuracies in the 

 7 reporting of unofficial results.  And, frankly, your 

 8 Honor, I just see no basis for a purity of elections 

 9 clause in that.  They're unofficial results.  They're, 

10 by their nature, not the official act of the county.  

11 THE COURT:  Mr. Grill, before you going on, 

12 how would, then, a party who felt they were aggrieved 

13 as hypothetically -- or in arguendo, a resident of 

14 Central Lake village might, with regard to the 

15 Dominion -- pardon me, not Dominion, with regard to 

16 the vote tabulation issues -- maybe Dominion, we don't 

17 know, but the vote tabulation issues that occurred in 

18 Central Lake Township, and Central Lake village 

19 vis-a-vis the township, how would a concerned citizen 

20 go about challenging the purity of -- for example, the 

21 marijuana election in that -- in that village?  

22 MR. GRILL:  Well, the first and most obvious 

23 avenue, your Honor, would be for one of the proponents 

24 of the ballot proposal to bring for -- to call for a 

25 recount.  That would be the first mechanism that they 
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 1 would have, is the ability to say, you know, hang     

 2 on -- obviously -- particularly in an election when 

 3 you're dealing with the difference of one vote, it -- 

 4 it's surprising to me that they didn't call for a 

 5 recount.  

 6 THE COURT:  And this is also the proper 

 7 mechanism if there's a challenge to the -- to the 

 8 equipment, or to the software that's used, as well?  

 9 Is that your argument?  

10 MR. GRILL:  Well, the argument -- I -- 

11 exactly, your Honor.  Because if the argument is that 

12 the equipment is -- is faulty, then you call for a 

13 recount and you pull out the ballots and you start 

14 going through them one, two, three, four five.  Now, 

15 usually -- you know, when you're doing a recount, it's 

16 usually processed mechanically, but if there were a 

17 good reason for showing that there were some basis or 

18 some question at point, you could do it by a manual 

19 count if you wanted to.  There would have to be some 

20 further findings on that.  

21 But the argument -- at least, your Honor, in 

22 answer to your question, would be -- the first step 

23 would be one of the proponents would have had to    

24 bring -- you know, call for a recount.  Alternatively, 

25 there would be the avenue under 4545 for someone to 
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 1 say I have a claim, but the important thing -- and I 

 2 was going to get to this in a minute what the 4545 

 3 argument will be.  Number one, I think they have to 

 4 live in Central Lake village.  They would have to 

 5 actually be a citizen that has a stake -- voted in the 

 6 election and has a stake in the outcome -- which      

 7 Mr. Bailey does not.  

 8 And then -- then the Court could address in 

 9 that circumstance of this hypothetical Central Lake 

10 village resident, could they come forward and 

11 establish a reason for the Court to grant leave for 

12 them to proceed in the manner?  In other words, one of 

13 the things they would have to show is that they need 

14 to come forward with affidavits setting forth specific 

15 facts.  Something to the effect of, I saw Clerk Smith, 

16 or I saw an election worker stuffing ballots into 

17 their jacket; and as a consequence, we need to have an 

18 investigation and stop this.  That's not anything like 

19 what we have in this circumstance. 

20 There's -- you know, the purity of elections 

21 issue -- and I think, you know, if you were talking 

22 about some kind of purity elections question, it would 

23 have to be some type of procedure established by the 

24 county that was tipping the scales.  It's not 

25 even what -- anything in the complaint.  The complaint 
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 1 appears to -- you know, at some point -- or at least 

 2 it's morphed into something, the idea that there is 

 3 some type of hidden mechanism in the machines 

 4 established by Dominion, or something.  That's not a 

 5 procedure setting place by Antrim County, and that 

 6 would be the kind of thing that would be revealed by a 

 7 recount, had somebody called for it -- but they 

 8 didn't.  

 9 THE COURT:  All right.  I interrupted you, 

10 please continue.  

11 MR. GRILL:  And -- so I'll -- I'll kind of 

12 take a little bit out of order from the complaint.  

13 The next thing I wanted to address was the equal 

14 protection claim, because that was the other 

15 constitutional argument that plaintiff raised.  The 

16 plaintiff fails to allege that voters were classified 

17 in any disparate way, or that any undue restrictions 

18 were placed on the right to vote.  He simply fails to 

19 allege how he or any other voters were treated any 

20 differently.  

21 As to the attention -- the premise of an 

22 equal protection clause is disparate treatment, and 

23 it's just -- there's no allegation that fits that 

24 description.  Plaintiff, instead, refers to his vote 

25 being diluted -- which in some circumstances, as we 
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 1 point out in the brief, the courts have considered the 

 2 idea of vote dilution as actionable, but in this case, 

 3 diluted by whom?  Normally when we're talking about 

 4 dilution, we're talking about racial dilution.  That 

 5 we're, you know, divide things up and we're going to 

 6 put you in a place where your vote is meaningless 

 7 because you're surrounded by a sea of people who 

 8 aren't like you.  That's not what plaintiff alleges.  

 9 Instead, again, he alleges that there were 

10 errors.  Well, any errors in the tabulation results 

11 would affect all voters equally.  That's not an equal 

12 protection claim.  That which should be -- and, again, 

13 that's the type of thing that's usually caught and 

14 addressed through a recount, not through a 

15 constitutional action.  

16 There's another point that I think is worth 

17 emphasizing here, your Honor, and that's something 

18 that was brought up by the District Court in the case 

19 of King versus Whitmer, again, this past year, and it 

20 addresses the problem of redressability.  The District 

21 Court in that case noted that the plaintiff's      

22 injury -- you know, even hypothetically were -- were 

23 considered, doesn't entitle them to invalidate other 

24 people's votes as well.  In other words, the -- the 

25 idea here that, well, we're going to -- you know, our 
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 1 remedy here, our relief is to toss all of the votes 

 2 out; that's not the kind of redress that is 

 3 contemplated here.  

 4 At best what a claim would involve here 

 5 under the equal protection clause would be to say 

 6 discontinue the alleged unconstitutional process.  

 7 What process?  It's not alleged in the complaint.  

 8 Again, the plaintiff fails to state the claim; and as 

 9 a result, his claim for equal protection should also 

10 be dismissed.  

11 Moving on to the 4545 claim, MCL 600.4545, 

12 this claim -- this kind of claim requires an 

13 allegation of material fraud, which the courts have 

14 construed to mean something that would change the 

15 outcome of the election.  As the submission Supreme 

16 Court held in the Rosenbrot(ph) case, which is cited 

17 in our brief, irregularities in conducting the 

18 election will not invalidate the election -- the 

19 action taken, unless the results would have been 

20 affected.  So we have to have some type of allegation 

21 here that something occurred -- some type of fraud 

22 occurred that changed the outcome of the -- of the 

23 action taken -- changed the outcome of the election.  

24 This is where things get confusing, because 

25 it's not entirely clear what exactly -- what action it 

 63

PLAINTIFF-APPELLANT's Appendix 000083

R
EC

EIV
ED

 by M
SC

 6/2/2022 1:49:42 A
M



 1 is that the plaintiff is seeking to challenge.  In his 

 2 response to our motion, the plaintiff doesn't make any 

 3 reference to the Central Lake village marijuana 

 4 proposal.  Probably, I think, recognizing that there 

 5 is an issue there, with him not living in that -- in 

 6 that municipality.  Instead, the response refers to 

 7 statewide ballot proposals -- Proposals 1 and Proposal 

 8 2.  Neither, of course, is mentioned in the complaint. 

 9 But more significantly and where we run into 

10 a problem for a failure to state a claim issue, is 

11 that both of those proposals passed -- you know, with 

12 enormous margins.  I think it was something -- they 

13 were both 80 -- in the 80s; 84 percent and 88 percent.  

14 Both of them had a margin of victory of well over 

15 three million votes.  By contrast, the number of 

16 registered electors in Antrim County is less than 

17 25,000.  

18 So we have a material fraud problem here, 

19 because there can be no material fraud, because even 

20 if every vote in Antrim County were determined to be 

21 fraudulent, it would not change the outcome of 

22 Proposal 1 or Proposal 2.  But even if we address that 

23 question, we still have problems for a claim under 

24 4545.  The first is that plaintiff did not name 

25 Central Lake village as a party to this action, which 
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 1 is statutory -- which is required for an action under 

 2 4545.  And notably I point out, your Honor, this has 

 3 not been corrected in the amended complaint, either.  

 4 The amended complaint does not purport to 

 5 add Central Lake village as a defendant.  There's a -- 

 6 the -- moving -- additionally, there's other problems 

 7 as well.  Even if -- there's no basis for the Court to 

 8 grant plaintiff leave to proceed in a 4545 claim, 

 9 where he does not live in Central Lake village.  He 

10 did not vote on this proposal.  This -- this speaks of 

11 the kind of vexatious action that the requirements of 

12 4545 sought to avoid.  

13 If nothing else, if we're going to have a 

14 challenge under 4545 to this particular marijuana 

15 proposal, one would expect it to come from somebody 

16 who lives in the village, has a stake of what happens 

17 in the village -- not Mr. Bailey.  Lastly, I want to 

18 point out that Mr. Bailey's claim for 4545 came 

19 unaccompanied by any affidavits, which is, I think, 

20 significant as well.  If you look at the Barrow (ph) 

21 case, the Court there, I think, was very clear about 

22 what the kind of requirements that a claim under 4545 

23 requires, where the Court -- Court of Appeals stated 

24 that the rule is inflexible.  That there must be 

25 affidavits, so full and positive from persons knowing 
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 1 the facts as to make out a clear case of right in such 

 2 a way that perjury might be brought if the allegation 

 3 is false.  

 4 So here, again, we need to have some type of 

 5 allegations from somebody who can say I saw this 

 6 happen.  This is what occurred.  This is why the 

 7 results are fraudulent.  And we don't have that in 

 8 this case.  Certainly not in the complaint that was 

 9 pleaded here.  So those are very -- three very 

10 significant ways in which the plaintiff has failed to 

11 state a claim under 4545, and -- so we would ask the 

12 Court also to dismiss that claim as well.  That leaves 

13 us with the final claim in the complaint, which is the 

14 claim under Section 765(5).  

15 This is a statute that requires clerks who 

16 receive absent voter ballots to post or make public -- 

17 public, the number of ballots sent and received.  The 

18 problem with this complaint -- with this claim, your 

19 Honor, and why it must be dismissed, is that the only 

20 defendant in this case is Antrim County.  The statute 

21 places no duty on counties.  It makes no reference to 

22 counties.  

23 The only obligation being placed here is on 

24 clerks who receive those absent voter ballots, not 

25 counties.  And even if we were to construe this 
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 1 generously as referring to the county clerk as an 

 2 individual officer, the county clerks do not send or 

 3 receive absent voter ballots.  That's done by the 

 4 local clerks.  The plaintiff has not named any local 

 5 clerk as parties, and hasn't done so even in the 

 6 proposed amended complaint, so there is no -- nothing 

 7 in the amended complaint that would cure that either.  

 8 Moreover, even if the -- the plaintiff had 

 9 named a local clerk as a party to this action, the 

10 statute provides no election-related penalty for the 

11 violation of this clause.  It doesn't invalidate the 

12 election.  At most there would be grounds for a 

13 criminal prosecution, if it were shown that the -- the 

14 violation here were willful.  But that would be 

15 something that -- a criminal prosecution is not the 

16 type -- excuse me, a criminal prosecution is not 

17 something the plaintiff himself could bring as a 

18 private citizen.  

19 As a result, your Honor, all of the 

20 plaintiff's claims fail as a matter of law, and all of 

21 them must be dismissed.  The last thing I want to 

22 touch on very briefly is just to address the effect of 

23 plaintiff's motion for leave to amend.  As the 

24 plaintiff, I think, mentioned, he's -- he has argued 

25 in an emergency motion that we shouldn't decide this 
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 1 until the Court has a chance to decide the motion for 

 2 leave.  That's not really how this works.  

 3 The appropriate course of action would be 

 4 for the Court to decide this motion, and then if the 

 5 Court agrees with us and grants this motion, the 

 6 plaintiff would be given leave to amend his complaint 

 7 to fix any defects -- which the plaintiff has already 

 8 done.  So in this case the -- I think the appropriate 

 9 procedure would be to rule on this motion and then we 

10 can address the plaintiff's amended complaint as a 

11 separate matter.  It wouldn't -- he's not in any way 

12 prejudiced by the Court deciding this motion.  In 

13 fact, the Court's determination of these issues, I 

14 think, would be significant because it would weigh on 

15 how we approach the amended complaint.  

16 Does it fix claims?  Are those claims valid?  

17 Should they be -- is there anything that he could do 

18 to fix them?  Those are things that we would need to 

19 know.  

20 THE COURT:  All right.  Thank you, 

21 Mr. Grill.  

22 Mr. Kazim, in support of the motion?  

23 MR. KAZIM:  Thank you, your Honor.  

24 First of all, for the record, I want to 

25 state that I join and concur with the -- with the 
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 1 arguments made by Mr. Grill, with -- with regards to 

 2 all of the claims under (C)(4) and (C)(8).  I just 

 3 want to make a few additional arguments, specific just 

 4 to the county and specific to the argument regarding 

 5 mootness and -- and that's this.  

 6 As the Court is aware, under (C)(4)/(C)(8) 

 7 we are looking at the complaint.  We are not looking 

 8 at anything else.  And for purposes of the motion, we 

 9 assume that -- we accept the -- well -- all 

10 well-pleaded allegations in the complaint as true for 

11 purposes of this motion.  So as has been stated in 

12 this case earlier during this hearing, the relief that 

13 plaintiff has sought in this complaint has been the 

14 taking of forensic images, the -- the protective 

15 order -- the seeking of a protective order from this 

16 Court.  And then this nonpartisan independent audit.  

17 There's no dispute that as -- as it pertains 

18 to the county, plaintiff has obtained the relief of 

19 forensic images.  He has obtained forensic images of 

20 the one tabulator machine that is in possession of the 

21 county.  He has obtained forensic images of the 

22 Election Management System terminal.  And he has 

23 obtained forensic images of the media drives and the 

24 various thumb drives that were used during the 

25 November 3rd, 2020, election.  
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 1 Also, at -- if the Court recalls, at the 

 2 first time this matter came before the Court on 

 3 December 3rd, the county agreed to preserve all the 

 4 evidence and all the records that were in its 

 5 possession.  So there is a protective order in place 

 6 that was subsequently vacated upon the request of the 

 7 plaintiff.  So the relief that could have been 

 8 obtained from the county -- all that relief has been 

 9 provided to the plaintiff.  So the only outstanding 

10 relief sought in the complaint is this request for an 

11 audit. 

12  And as has been argued by Mr. Grill, under 

13 this -- under the constitutional provision, that 

14 particular section pertains to an audit of statewide 

15 elections, not county elections.  But more 

16 importantly, looking at the statute, 1 --            

17 MCL 168.31(a), that statute, by its plain language, 

18 provides that all -- any audit has to conducted under 

19 procedures prescribed by the Secretary of State.  That 

20 the Secretary of State trains the county clerks and 

21 their staff for conducting these audits, in 

22 randomly-selected precincts in their respective 

23 counties.  

24 So the Secretary of State randomly selects 

25 the precincts in the respective counties.  And the 
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 1 Secretary of State supervises the county clerks in 

 2 conducting of the election audit.  So no legal 

 3 authority has been presented to the Court that -- that 

 4 says that the County on its own has any legal 

 5 authority or ability to conduct any audit, regardless 

 6 of the type of audit that is being requested -- any 

 7 audit.  The County simply does not have any authority 

 8 and ability to do that on its own.  

 9 And -- so when we are talking about what 

10 relief can be afforded to plaintiff against the 

11 county, all that relief has already been provided to 

12 the county [sic], with the exception of the audit -- 

13 audit request; and regardless, notwithstanding any of 

14 the arguments that have been made by Mr. Grill and 

15 that will be made by Mr. DePerno on the question of 

16 audit, there is no legal authority that is in either 

17 the -- in plaintiff's response that requires the 

18 county to be a necessary party for purposes of that 

19 audit.  The county simply cannot -- does not have the 

20 legal authority to have that audit.  

21 So if we are looking at it from that 

22 standpoint, from whether -- from the mootness 

23 standpoint -- and I'm not foregoing any of the other 

24 arguments that have been made on standing and (C)(8) 

25 motions, I want to be clear, but if we are going to 
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 1 get -- if you're looking at this case from the 

 2 county's standpoint, this Court simply cannot order 

 3 any further relief against the county that it already 

 4 hasn't done so.  So for those reasons and for all the 

 5 other arguments that Mr. Grill has made regarding 

 6 standing and a failure to state claims, we are asking 

 7 the Court to dismiss the county with prejudice from 

 8 this lawsuit.  

 9 THE COURT:  All right.  Thank you,         

10 Mr. Kazim.  

11 MR. KAZIM:  Thank you.  

12 THE COURT:  Mr. DePerno, let's go to you.  

13 In response?  

14 MR. DEPERNO:  Thank you, your Honor.  

15 First, I want to address the -- the 

16 overarching idea or concept that the Secretary of 

17 State and the county are raising, that, pursuant to 

18 their arguments, there's literally no mechanism 

19 available to someone like Bill Bailey to challenge the 

20 results of an election in his county, when we have 

21 massive evidence of fraud that occurs in the county 

22 through these -- these tabulator devices, the Dominion 

23 Voting System, and fraud that occurs by the Secretary 

24 of State herself and the county clerk in terms of 

25 their failure to properly investigate or to certify 
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 1 what is clearly a fraudulent election.  And this is 

 2 fraud from the top of the ballot all the way down to 

 3 the Proposals 20-1 and 20 -- 20-2.  

 4 This includes the school board elections, 

 5 the -- the election for Michigan Supreme Court, and 

 6 all of the township elections, the local elections -- 

 7 this includes the elections for the -- the trustees of 

 8 the -- the universities in our state.  Their 

 9 overarching argument is that there's literally no 

10 mechanism for anyone within the county, who is not an 

11 actual candidate, to challenge any election where we 

12 have this type of fraud.  And this is unprecedented, 

13 what we're dealing with.  We're dealing with a voting 

14 system, where we have submitted substantial proof to 

15 the Court that these voting systems are able to switch 

16 votes, to manipulate votes and it is so easy to do.  

17 We've shown the Court how we can do it, and 

18 in our filing this morning, we've -- we've -- we've 

19 shown how the actual fraud works and the subversion of 

20 what actually occurred.  So I want to at least give 

21 the Court that as a -- as a overall wide breaching 

22 argument that the -- that the Secretary of State and 

23 the county are making. 

24 Their first argument is the claim of 

25 mootness, and we -- we certainly disagree that our 
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 1 claims are moot.  This all hinges on the idea of an 

 2 audit; and whether Mr. Bailey is entitled to conduct 

 3 an audit in his county.  Mr. Grill today, for the 

 4 first time -- we haven't heard him say this, but he 

 5 did say it today.  He stated Let's be clear, the 

 6 December 17th hand recount was not an audit.  It was 

 7 simply a hand recount.  

 8 They didn't inspect any ballots other than 

 9 the -- looked at the presidential election.  We didn't 

10 look at any of the downballot races.  We didn't look 

11 in any way to ensure or preserve the idea that -- that 

12 Bill Bailey's actual ballot counted.  And we've got 

13 significant concerns, obviously, and -- and -- that 

14 his ballot did not count in this election.  

15 THE COURT:  Can we resolve one issue?  

16 Mr. Bailey was -- did he vote in the Village of 

17 Central Lake?  Or did he vote in Central Lake 

18 Township?  

19 MR. DEPERNO:  He votes in the -- the Central 

20 Lake Township, not in the village.  

21 THE COURT:  All right.  So he did not vote, 

22 then, in the issue that -- that I was concerned about 

23 initially, which was the adoption of the marijuana 

24 ordinance, given that there was a one-vote difference 

25 and approximately three votes may have been spoiled in 
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 1 the count or recount process.  

 2 Is that accurate?  

 3 MR. DEPERNO:  That is not accurate.  He did 

 4 not vote in the village, but the three votes that were 

 5 spoiled are not related to the village.  

 6 THE COURT:  Okay.  

 7 MR. DEPERNO:  We're -- we're talking about 

 8 the actual township, and Judy Kosloski declares that 

 9 their team analyzed both rolls -- or ASOG did this, 

10 based on their conversation with Judy Kosloski, and 

11 determined that the vote tally in Central Lake 

12 Township did not match up and that there were three 

13 votes missing, after three votes were damaged.  

14 THE COURT:  All right.  

15 MR. DEPERNO:  That is a substantial issue.  

16 That is not a village issue.  So we have to be clear 

17 about that.  

18 THE COURT:  Let me -- before you go on, let 

19 me make sure that I have it clear in my head.  

20 So Mr. Bailey's vote, by your analysis, 

21 could have theoretically been one of the three votes 

22 that may have been spoiled in Central Lake Township; 

23 however, as a resident of Central Lake Township, he 

24 did not vote with regard to the Central Lake -- 

25 Central Lake village marijuana ordinance; is that 
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 1 accurate?  

 2 MR. DEPERNO:  That's correct.  

 3 THE COURT:  All right.  Please proceed,     

 4 Mr. DePerno.  

 5 MR. DEPERNO:  So there -- Mr. Grill 

 6 acknowledges there was no audit in this situation.  

 7 He -- he speaks broadly of an audit across the state 

 8 of Michigan, and tries to declare that the Secretary 

 9 of State conducted a statewide audit.  All she did in 

10 reality is conduct an audit of -- or a -- excuse me, 

11 she conducted a hand recount of 18,000 ballots in 

12 various townships across the state of Michigan.  None 

13 of them being an actual audit.  

14 And we -- when we look at her -- her own 

15 publication titled Post Election Audit Manual, that 

16 describes an actual audit procedure.  And -- and -- 

17 and requires the examination of election notices.  The 

18 way people were trained -- and we've already agreed, I 

19 don't think there's any dispute of fact in this case 

20 that Secretary of State Benson did not train people 

21 across the state on the Dominion Voting System.  So 

22 that would be certainly an issue.  

23 We're -- we're entitled to look at the 

24 e-poll book security.  The test deck procedures of 

25 military and oversea voter applications.  All of these 
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 1 things are described by Secretary Benson in her manual 

 2 of what a post election audit is.  She states that a 

 3 vital component to a successful election is the 

 4 conduct -- is the conduct of the preliminary and 

 5 public-lodged inaccuracy testing.  

 6 We've got no indication that that was     

 7 ever -- that ever occurred in Antrim County.  We -- 

 8 she says we should review the applications to vote.  

 9 We've got no indication that that was reviewed in 

10 Antrim County.  She says to review the completion of a 

11 receiving board checklist on election day.  

12 She goes on and on and on about the actual 

13 audit procedures -- ensure the number of ballots 

14 tabulated on the totals tape matches the number of 

15 voters listed in the poll book.  We've already shown 

16 the Court through one of our subsequent filings that 

17 the number of voters that are reported by the 

18 Secretary of State as having voted in Antrim County, 

19 is 1,060 people short of what actually occurred at the 

20 hand recount.  So we know -- and that's why we say 

21 we -- we've discovered 1,060 phantom ballots.  Phantom 

22 ballots appear to be ballots that are not in any way 

23 connected to a voter.  

24 And that's significant in this 2020 

25 election, because those -- we shouldn't have more 
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 1 people voting in the county or show up in the hand 

 2 recount than the Secretary of State shows actually 

 3 voted.  So that would be part of an audit to discover 

 4 how that occurred or why it occurred.  She goes on to 

 5 determine many other things to ensure a master card is 

 6 available for each voter.  We have no indication that 

 7 that happened.  

 8 Does the number of spoiled ballots in the 

 9 spoiled ballot envelope equal the number of spoiled 

10 ballots listed in the poll book?  We know that that 

11 didn't occur.  We know that the spoiled ballot numbers 

12 are incorrect or potentially incorrect, I should say, 

13 based on what we saw at the hand recount and the video 

14 that we -- that was posted, and that we linked to in 

15 our response brief, where the gentleman shows that the 

16 number of signatures -- about 148 signatures in 

17 Central Lake Township, are all filled in by the exact 

18 same handwriting.  

19 The explanation we got for that at the time, 

20 was that there would have been spoiled ballots and 

21 that Judy Kosloski or someone on her staff would have 

22 then handwrote all of those signatures in, and that's 

23 why they look the same.  But on further inspection 

24 that day, there were not 148 spoiled ballots for 

25 Central Lake Township.  So that's a problem.  And it 

 78

PLAINTIFF-APPELLANT's Appendix 000098

R
EC

EIV
ED

 by M
SC

 6/2/2022 1:49:42 A
M



 1 would -- it would -- it demonstrates why we actually 

 2 need an audit.  So for these reasons, we say the 

 3 claims are not moot. 

 4 Bill Bailey is entitled to an actual audit 

 5 of the election, but these arguments that we hear 

 6 today state that he's not, and that there's no 

 7 mechanism for a guy like Bill Bailey to -- to come to 

 8 this Court in any form, apparently, no matter what you 

 9 put into a complaint, there's no mechanism for Bill 

10 Bailey to be entitled to an audit within his county to 

11 challenge the election results where we have 

12 significant fraud like this.  

13 THE COURT:  Well, Mr. DePerno, it is a 

14 relatively new statute, but has any court had a chance 

15 to weigh in on the issue and determine -- any 

16 appellate court, and determine that the right of audit 

17 is, in fact, an individual right and extends beyond 

18 statewide ballots to local votes as well?  

19 MR. DEPERNO:  No, no, there's no appellate 

20 court that has made this determination yet.  The 

21 Michigan Court of Appeals has not decided it.  The 

22 Michigan Supreme Court has not decided it.  This is an 

23 issue of first impression that we're dealing with, 

24 when we -- when we deal with the 2018 amendment to the 

25 Constitution that states that every citizen of the 
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 1 United States who is an elector, qualified to vote in 

 2 Michigan, shall have the following rights -- and under 

 3 H, the right to have the results of statewide 

 4 elections audited in a manner prescribed by law, to 

 5 ensure the accuracy and integrity of elections.  

 6 That is a brand new constitutional provision 

 7 and the Court of Appeals has not taken any case yet.  

 8 Mr. Grill talked about the idea that in the Costantino 

 9 case, that the Court of Appeals did not -- did not 

10 accept that case on appeal.  And then the Michigan 

11 Supreme Court did not accept that case on appeal.  

12 They simply didn't take the case.  

13 And as we see, I think Mr. -- or Judge 

14 Viviano's dissent is so enlightening, and -- and I 

15 give it much greater weight, obviously, than Mr. Grill 

16 does -- although I concede that the issue that the 

17 Supreme Court was dealing with was whether or not they 

18 should take the case, but Mr. -- or Judge Viviano's 

19 decision is so enlightening, when he states, "The 

20 provision is self-executing.  Meaning that the people 

21 can enforce this right, even without legislation 

22 enabling them to do so.  And that the Legislature 

23 cannot impose additional obligations on the exercise 

24 of this right."  

25 We read this constitutional provision to 
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 1 give Mr. Bailey the absolute right, as a citizen, as 

 2 someone who voted in the election, to -- to have the 

 3 results of statewide elections audited in such manner 

 4 prescribed by law.  Statewide elections means, I 

 5 believe, any election that's across the state.  So if 

 6 we have the presidential election, the -- the -- the 

 7 election that John James was in for Senator, 

 8 Congressional elections -- all of these statewide 

 9 elections could be audited by Mr. Bailey, and it's 

10 self-executing.  And it simply says in a manner as 

11 prescribed by law.  

12 We don't know what that means, but Judge 

13 Viviano seems to suggest that they can't actually 

14 limit the rights given to him in the Constitution.  

15 THE COURT:  So, Mr. DePerno, is Mr. Grill's 

16 argument that that interpretation would grant a right 

17 to 10 million-plus citizens in the state of Michigan 

18 to challenge an election and create chaos, perhaps, as 

19 a result, if they don't like the result of a 

20 particular election?  

21 MR. DEPERNO:  I believe it gives every 

22 citizen a right to challenge the election -- the 

23 statewide election.  That's what the -- 

24 THE COURT:  So the statute -- at least as 

25 currently drafted and as you interpret it -- which is, 
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 1 of course, following the -- the referendum, would -- 

 2 would have the net effect, potentially, of creating 

 3 hundreds, if not thousands of lawsuits throughout the 

 4 Circuit Court and perhaps the Court of Claims, 

 5 following a general or even a lower-level election 

 6 that's statewide.  

 7 Is that a fair analysis?  

 8 MR. DEPERNO:  I -- I believe it is.  I mean, 

 9 I understand that that's a large number of cases, but 

10 we also have to consider the practical effect of -- of 

11 who would do that.  I mean, who -- who can afford to 

12 do it, number one?  There's all kinds of practical -- 

13 practical effects that come into a decision like that.  

14 But there's nothing within this statute that 

15 limits anyone's right to challenge the election.  And 

16 that may be an issue for the Michigan Supreme Court to 

17 deal with.  But Judge Viviano is -- is quite 

18 clear that --

19 THE COURT:  Justice Viviano, by the way.  

20 MR. DEPERNO:  I'm sorry.  My apology.  

21 Justice Viviano would say that, "The people 

22 can enforce this right even without legislation 

23 enabling them to do so.  And that the Legislature 

24 cannot impose additional obligations on the exercise 

25 of this right."  People have the right to challenge 
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 1 the election.  And it's so important in this election 

 2 because we have so much fraud, as we've demonstrated 

 3 just in Antrim County.  

 4 We now know -- I -- I would say 

 5 conclusively, what happened in Antrim County on 

 6 election day.  We know how these votes were flipped.  

 7 This wasn't human error.  This wasn't the safest 

 8 election in history.  This was a significant problem, 

 9 where -- where the Secretary of State, as we allege in 

10 our amended complaint, and the county official, Sheryl 

11 Guy, would have had knowledge of what was going on, or 

12 at the very least, they -- they are grossly negligent 

13 in their failure to investigate.  

14 Because over a period of essentially six 

15 months, we've discovered what happened by examining 

16 these forensic images, running tests on these forensic 

17 images, and -- and mock elections to show that what 

18 happened on -- on November 3rd in Antrim County was 

19 not human error.  This is a significant problem that 

20 the country faces, and to discard this case or discard 

21 Mr. Bailey's constitutional rights to ensure fairness 

22 and accuracy in this election, would essentially mean 

23 that we're permitting fraud to occur in any election, 

24 fraud as significant as this, fraud through actual 

25 manipulation of voting machines.  How can anyone trust 
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 1 the system in the future?  

 2 Mr. Bailey didn't vote last week in -- in 

 3 the last election, because he no longer trusts these 

 4 voting machines.  And -- and it's significant because 

 5 we've now proven how the vote manipulation happens in 

 6 these machines.  If you have a vote transfer from 

 7 Jorgensen to Trump and Trump to Biden, then Biden's 

 8 vote has to go somewhere -- just through the 

 9 programming in the machine it has to fall within 

10 another category.  

11 And in this case it didn't.  It didn't go 

12 anywhere, it was zeroed out through an undervote.  And 

13 our test show that if that is the mechanism, or that's 

14 the programming that happens -- or that's the excuse 

15 given to us by the Secretary of State or the county, 

16 that -- that can't happen because there would be a 

17 massive error triggered by the system, which would 

18 shutdown the election.  And in order to stop that, the 

19 vote on the back side -- in order to stop that, the 

20 programming on the back side would -- dealt with 

21 that, dealt with those errors and subverted the 

22 election, allowed the election to continue, despite 

23 these errors that should have shutdown the election.  

24 That's subversion and that's fraud, and 

25 people knew about it.  Officials knew about it within 
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 1 the state of Michigan -- they had to.  They had to 

 2 know this was happening within our voting system, and 

 3 they failed to act.  And that directly affects not 

 4 only everyone in the state, but certainly Mr. Bailey's 

 5 constitutional rights under this provision.  

 6 But if we read the constitutional provision 

 7 narrowly and say, Mr. Bailey doesn't fall within that 

 8 category because potentially too many people could 

 9 file lawsuits, then we're eliminating his right and 

10 we're eliminating what all the people in the state of 

11 Michigan voted for in 2018, when they passed this 

12 amendment.  They were clear, the language is clear, 

13 they want people to be able to challenge the 

14 elections, to make sure that elections are fair in 

15 this state.  So based on that we don't think our claim 

16 is moot at all.  But -- but certainly we haven't -- we 

17 haven't got an audit.  We don't have an audit.  

18 There's never been audit.  There's not an 

19 audit provided by the county.  There's never been an 

20 audit, as Mr. Grill even admitted today, not an audit 

21 provided by the Secretary of State.  And -- so their 

22 argument appears to be that you just can't get an 

23 audit of a county election.  Can't certainly get an 

24 audit of a downballot election -- especially when we 

25 have allegations of significant fraud.  
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 1 The next issues they -- they brought up deal 

 2 with standing.  The standing under 168.861 -- we 

 3 recognize that's a savings clause, and -- but we -- we 

 4 filed that in conjunction with 4545, so I don't see 

 5 that as an issue.  The standing under 168.765, I think 

 6 the -- the defendants are misguided on this argument 

 7 regarding the absentee ballot.  There's nothing within 

 8 Section 765 that states that you must be an absentee 

 9 voter in order to bring a challenge under Section 765.  

10 And then regarding the constitutional claims 

11 themselves, we've -- I've already addressed that 

12 Mr. Bailey was a voter in the township of Central 

13 Lake.  We already know there's an issue that three 

14 ballots were destroyed.  He has to have a mechanism in 

15 order to challenge the election, where he voted and 

16 his township supervisor acknowledges that three votes 

17 were destroyed and they weren't -- they didn't show up 

18 in the actual revote count.  We know that because the 

19 tape rolls show 1,494 total votes initially, and then 

20 roll two says 1,491.  

21 So those three votes are gone.  Not -- they 

22 don't appear on the next vote roll.  So we know that's 

23 an issue, and that has to be addressed in some way.  

24 He has to be able to get clarity on whether his vote 

25 counted.  
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 1 THE COURT:  Mr. DePerno, does it have to 

 2 be -- again, your argument -- I think everyone would 

 3 agree with, that every vote should be counted.  We 

 4 expect them to be counted, but we also recognize that 

 5 sometimes things do happen where a vote is spoiled.  

 6 And assuming that -- that your client's was one of 

 7 those three spoiled, wouldn't the next issue be 

 8 whether or not there was a material impact on one of 

 9 the races in Central Lake Township, based on the 

10 noncounting of a spoiled vote?  

11 And then -- well, let's -- let's just leave 

12 it there, based on the noncounting of a spoiled vote?  

13 MR. DEPERNO:  No, I -- well, first, I -- I 

14 guess I take exception to the idea that everyone 

15 thinks that everyone's vote should count.  From what 

16 I've experienced throughout this election cycle, 

17 there's a lot of people don't -- that don't care if 

18 everyone's vote counts.  Certainly what we've proven 

19 regarding the Dominion Voting System shows that 

20 there's a lot of people that like these machines and 

21 there's a lot of Secretary of State's out there, 

22 county officials and others, who don't care if your 

23 vote counts because they're willing to subvert the 

24 vote, and we proved it.  

25 If nothing else comes of this lawsuit, 
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 1 people need to understand that what we've proved so 

 2 far -- and I -- I say it again, without getting 

 3 discovery from the defendants in this case, what we've 

 4 proved is that the vote was subverted.  We know how it 

 5 happened in Antrim County and we know it was fraud.  

 6 Now, that's regardless of whether our case continues, 

 7 people have to know we did that.  

 8 So in terms of this argument that we can 

 9 only provide Mr. Bailey justice if -- if we can show 

10 that there would be a different result, I think is the 

11 question you're asking?  

12 THE COURT:  It is.  

13 MR. DEPERNO:  We don't know that.  You can't 

14 tell me that, the -- Mr. Grill can't tell me that.  No 

15 one can tell me what the actual ballots say, until we 

16 look at them.  Because as I've demonstrated, I can 

17 show you, and my experts can show you, how to flip 

18 votes at the tabulator.  And how to close out an 

19 election and have that tape printout -- that tabulator 

20 tape printout with the wrong election results.  

21 And in that situation, if everyone 

22 understands how elections occur, once we close out an 

23 election and print off that tabulator tape, your 

24 county canvassing board takes a look at that tabulator 

25 tape, they say how many people voted.  And it could be 
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 1 a hundred, 200, whatever it is, they then compare that 

 2 to the poll book.  If those numbers match up, they'll 

 3 certify the election without ever looking at the paper 

 4 ballots.  So no one can tell me, based -- after the 

 5 evidence we've shown, that there wasn't a -- a change 

 6 in the election, or that Mr. Bailey's vote didn't 

 7 count one way or the other, or that there weren't 1500 

 8 votes subverted in any one election to change any one 

 9 election.  

10 You can't tell me that in Proposal 20-2 or 

11 20-1, where Mr. Grill says overwhelmingly across the 

12 state of Michigan people voted 80 percent in favor of 

13 these, roughly -- who's going to tell me, or 

14 Mr. Bailey, or other citizens of this state that 80 

15 percent of the -- the state of Michigan decided or 

16 thought to give their rights for land and oil lease to 

17 the state of Michigan under 20-1?  I don't know if 

18 that's true.  He doesn't know if that's true.  No one 

19 knows what the actual votes were in this case.  

20 We're assuming that these tabulators print 

21 off correct paper out of the tabulator, and I've shown 

22 everyone that's not true.  So this argument of we can 

23 only provide Mr. Bailey a remedy if we can show that 

24 his vote would have somehow affected an election, once 

25 we look at the grand total of -- of the number of 
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 1 votes cast, that's a low-hanging fruit argument and it 

 2 assumes that everyone's playing fair and no one's 

 3 subverting the election through these voting machines, 

 4 and it's just not the case.  So we just can't say 

 5 that.  I understand the Secretary of State's across 

 6 the country want to make that argument and plead to 

 7 the people everywhere that elections were fair.  And 

 8 we've shown just in this small little case in Antrim 

 9 County, it's just not the case.  

10 That brings us to MCL 600.4545.  That -- 

11 that statute allows a person like Mr. Bailey to bring 

12 a lawsuit, if it -- whenever it appears that material 

13 fraud or error has been committed at any election at 

14 which there has been submitted any constitutional 

15 amendment question or proposition to the electors.  

16 And we satisfy that quite easily.  Mr. -- it was -- 

17 this lawsuit was filed within 30 days.  Mr. Bailey is 

18 a citizen.  And -- and there were within this 

19 election, constitutional -- or propositions, at least, 

20 there were Proposition 20-1 and 20-2.  He satisfies 

21 that under 4545.  

22 The other issues come -- you know, we've 

23 dealt quite a bit, I think, today with the argument of 

24 the constitutional amendment under Article II.  We -- 

25 we very clearly think that Mr. Bailey has the right 
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 1 under that -- that constitutional provision to -- 

 2 to -- to audit any statewide election.  We know that 

 3 there's been no audit done in this case.  We also know 

 4 that MCL 160.31(a)(2) actually limits the Constitution 

 5 in its -- in its language.  

 6 And that statute says the Secretary of State 

 7 shall prescribe the procedures for election audits -- 

 8 a keyword, that include reviewing the documents, 

 9 ballots, and procedures used during an election, as 

10 required by Section 4 of Article II of the 

11 Constitution.  It -- it's -- even that statute 

12 recognizes there has to be an audit, and we would 

13 review the documents, ballots, and procedures.  And I 

14 guarantee you that in no event has Secretary of State 

15 Jocelyn Benson done anything even close to that.  

16 At the very most, she's done a hand recount 

17 of 18,000 ballots.  She's done no audit.  She's 

18 reviewed no documents, no ballots, and no procedures 

19 at all.  It just never happened.  She's also provided 

20 no training.  

21 The -- this statute requires -- we believe, 

22 as we wrote in our brief, this statute requires the 

23 Antrim County Clerk to perform the audit under the 

24 supervision of the Michigan Secretary of State.  It 

25 further orders the Antrim County Clerk to report the 
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 1 results of the audit to the Secretary of State 

 2 pursuant to MCL 160.31(a)(3) [sic].  So if you think 

 3 about that, all that -- all that happened here on 

 4 December 17th was the Secretary of State came in to 

 5 Antrim County, where she first declared there would be 

 6 an audit by -- based on her notices to everyone, 

 7 there's going to be an audit.  Then the day before she 

 8 changed that to a hand recount -- which was conducted 

 9 by the Secretary of State.  And nothing was done by 

10 the Antrim County Clerk at all.  It was all done by 

11 the Secretary of State.  

12 So the Antrim County Clerk never performed 

13 any type of audit.  And certainly didn't perform any 

14 audit under the supervision of the Secretary of State.  

15 In fact, the -- Antrim County was just a bystander on 

16 December 17th.  And certainly they didn't -- the 

17 Antrim County Clerk didn't report any results of the 

18 audit, because there was no audit.  

19 So we've even failed under 168.31, even if 

20 we adopt the Secretary of State's argument that 

21 somehow 168.31(a) is constitutional on its face, 

22 number one.  And -- and whether or not the -- the -- 

23 Antrim County even performed its duty under that 

24 statute.  So, again, we've -- we've gone through 

25 Justice Viviano's dissent.  I think it's so 
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 1 important -- again, I can't emphasize enough how we 

 2 have to look at that dissent that he issued to 

 3 understand what he's actually talking about in -- just 

 4 in terms of him saying that we should have taken the 

 5 case -- the Michigan Supreme Court.  They didn't, but 

 6 that's why we're here as a case of first impression.  

 7 The purity of election clause -- it seems 

 8 quite easy to me that the purity of election clause 

 9 has been violated in this situation.  Mr. Bailey's 

10 constitutional rights are violated.  This election is 

11 a fraud.  There is subversion, we've shown it.  

12 We've shown it without getting discovery 

13 from the Secretary of State.  We've shown it just 

14 through our testing of how the Dominion Voting System 

15 works.  There's no way a legitimate company, a 

16 software company would ever write code this way. 

17 This -- this system allows people too easily to 

18 subvert any security protocol that might be there, go 

19 directly to the Antrim County database and flip 

20 elections right there, using that Microsoft SQL 

21 database management program, that, by the way, 

22 shouldn't even be there, it's not a certified program 

23 under the election commission.  Shouldn't be there.  

24 That -- the use of that program on the 

25 Antrim County system that we discovered, should 
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 1 actually invalidate the Antrim County Election 

 2 Management System.  We -- we heard a lot today, 

 3 interestingly enough, about how they're so concerned 

 4 that us -- that my team coming into Antrim County 

 5 would somehow do something to their equipment that 

 6 could invalidate warranties or -- or make elections 

 7 insecure.  And yet, here in Antrim County, sitting on 

 8 their own system, is an unauthorized program called 

 9 the Microsoft SQL database management program, that 

10 shouldn't be there.  And they're criticizing us, as if 

11 we are going to do something to their election.  

12 They're using a machine right now and they used it in 

13 the November '20 election, they're using this program 

14 that decertifies their entire election.  

15 Moving on to the further arguments that 

16 Mr. Grill made on 600.4545 and 168.861.  Mr. Grill 

17 stated that any irregularities in the election would 

18 be revealed by a recount of the actual ballots.  

19 You -- I mean, I asked Mr. Grill, opposing counsel, or 

20 the Court, or anyone, tell me -- show me one single 

21 election from November 3rd, 2020, where anyone's been 

22 able to actually do an audit of the ballots.  There's 

23 one place that that's occurred, it's happening right 

24 now in Maricopa County, otherwise no one is allowed to 

25 do it.  
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 1 These -- these Secretary of States and these 

 2 county officials tell us over and over again that if 

 3 we want to verify that there was no fraud, what we 

 4 need to do is just pull out to the ballots and look at 

 5 them.  And every time anyone across the country says 

 6 let me look at the ballots, they immediately will 

 7 fight you.  We even have now have talk of the 

 8 Department of Justice coming into Maricopa County to 

 9 try to shut that audit down.  They don't want people 

10 to look at ballots.  

11 Secretary of State Benson doesn't want 

12 people to look at ballots.  Antrim County Clerk Sheryl 

13 Guy doesn't want people to look at ballots.  And they 

14 don't want people to look at them, because when -- we 

15 believe that when you look at them, they will prove 

16 our findings.  They will help prove that what we've 

17 disclosed here, through our -- out investigation of 

18 the forensic audits, through the testing we've done, 

19 that they'll show you -- we'll show you that those 

20 ballots aren't correct.  

21 They don't match up to the actual results.  

22 In some cases there's probably ballots that have been 

23 photocopied.  They're not printed on the correct 

24 paper.  The signatures aren't going to match up with 

25 absentee envelopes.  So let's -- let's abuse ourselves 
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 1 of the fact or the idea that if we want to -- to -- to 

 2 inspect an election or to verify results, we should 

 3 just look at the ballots.  No one wants us to do that.  

 4 The equal protection clause, I believe, is 

 5 an easy argument.  The same argument was rejected      

 6 in -- the same argument by the Secretary of State was 

 7 rejected in Ryan versus Benson, a Court of Claims case 

 8 where the Court of Claims stated, "Here, because 

 9 plaintiff has a cause of action for a violation of 

10 equal protection clause and their rights could be 

11 substantial and detrimentally affected, differently 

12 than others within the general public, they have 

13 standing."  What they are talking about is the 

14 dilution of votes, and Mr. Bailey certainly suffers 

15 from that.  He suffers from, number one, whether his 

16 vote was counted in the first place and otherwise, the 

17 dilution of votes.  

18 He certainly has standing under the equal 

19 protection clause.  And more importantly as we 

20 describe in our brief, the Supreme Court has readily 

21 endorsed the -- the -- the -- the -- the theory or the 

22 class-of-one theory.  We went through that in our 

23 brief, I'm not going to repeat that.  

24 MCL 168.765, Mr. Grill states that -- you 

25 know, there's no penalty under that provision.  Even 
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 1 if we have a valid claim, there's just no penalty, 

 2 and, therefore, our claim should be dismissed.  So I 

 3 ask what's the remedy?  What's the remedy for 

 4 violation of the Constitution?  

 5 What's the remedy for violation of civil 

 6 rights in a case like this?  Where we're using voting 

 7 machines that are -- are -- are -- are -- are 

 8 absolutely fraudulent, and where the Secretary of 

 9 State and the county clerk -- either unwittingly or by 

10 gross negligence, or -- or -- or with knowledge, 

11 actually allowed this to happen in Antrim County.  You 

12 know, we -- we talk about the idea of, oh, well, maybe 

13 the county prosecutors might do something.  I don't 

14 think there's any realistic thought or idea that -- I 

15 haven't seen any evidence that anyone's going to 

16 prosecute anyone.  

17 I mean, we've got clear violations across 

18 the country of -- of -- of voting fraud.  Even in 

19 Antrim County, we know now that on November 4th, at 

20 11:03 p.m. Sheryl Guy deleted the system files from 

21 the -- the Election Management System.  She's admitted 

22 that she directed her staff to do that.  And based on 

23 what we filed today, this subversion this idea of 

24 subversion falls right in line with that.  

25 We -- I -- I -- I could guess that we would 
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 1 now know why they deleted those files because it shows 

 2 directly how they subverted the election.  Why the 

 3 machine didn't shutdown when there was massive error 

 4 rates, that should have otherwise shutdown the 

 5 machine.  So there has to be a remedy for Mr. Bailey.  

 6 Finally, your Honor, we have filed a motion 

 7 to amend our complaint.  Our amendment deals with a 

 8 lot of these issues that the Secretary of State and 

 9 Antrim County complain about.  I did see -- I just 

10 looked up, that we did get a notice of hearing, that 

11 that ex-parte motion would have been heard today, 

12 that -- that notice of hearing was issued out earlier 

13 today, but our -- our motion to amend was clearly 

14 filed seven days prior to this, last Monday, it should 

15 have been put on the schedule today.  It wasn't, it's 

16 next Monday.  

17 You know, I would at least request that 

18 we -- we hold any decision over until next Monday, so 

19 the Court can consider both motions at the same time.  

20 I think that would be proper and efficient for 

21 everybody.  

22 Does the Court have any further questions 

23 for me?  

24 THE COURT:  I don't.  Thank you.  And I did 

25 locate your emergency motion, by the way, earlier.  I 

 98

PLAINTIFF-APPELLANT's Appendix 000118

R
EC

EIV
ED

 by M
SC

 6/2/2022 1:49:42 A
M



 1 did have a chance to review it, and I understand your 

 2 argument with regard to next week, we'll talk about 

 3 that in just a moment.  But before we do so, let's go 

 4 ahead and get a response from Mr. Grill.  

 5 If you would, please.  

 6 MR. GRILL:  Thank you, your Honor.  

 7 In the -- during my original argument, the 

 8 Court had asked what citizens could do if they felt 

 9 aggrieved by -- by -- by the election.  I don't know 

10 if my answer was complete, and I just wanted to make 

11 sure the Court had the benefit of additional 

12 information.  Citizens -- in addition to -- I think as 

13 I discussed the ideas of whether recounts occur and 

14 citizens might have the option or remedy, if they had 

15 an actual interest in the case, to bring an action 

16 under 4545.  

17 But in addition to that, citizens can also 

18 petition for a special mail election, and there is 

19 also the option for a special election if there is      

20 a -- an occasion of machine error.  That is provided 

21 for under MCL 168.826.  So there are -- there are 

22 remedies available, but they don't neatly apply here 

23 for the reasons that -- 

24 THE COURT REPORTER:  Mr. -- Mr. Grill, 

25 you're cutting out.  
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 1 MR. GRILL:  I apologize.  But as I was 

 2 saying, the -- the problem, your Honor, on why -- that 

 3 there is an issue here, that the time for those 

 4 special elections has already passed.  So that is 

 5 certainly an issue for Mr. Bailey, but there are 

 6 options available to citizens.  

 7 I also want to clarify the -- the hand count 

 8 that we did for the presidential election in -- in 

 9 Antrim County, was not the entirety of an audit.  But 

10 I want to be clear that it was -- there was -- that 

11 Antrim County was included at a set for the entire 

12 statewide audit of results.  So there has been and 

13 they -- you know, Antrim County was part of that audit 

14 as a whole.  But it did not could be isn't entirely of 

15 that hand count, and that's why -- to whatever extent 

16 Mr. DePerno wants to read the manual, about why that 

17 was not an audit, it's because there's a bigger 

18 picture there.  There are more pieces to that puzzle.  

19 Regardless, the audit was conducted.  The 

20 part about Mr. DePerno's arguments where he talked 

21 about why -- what Secretary Benson did was somehow 

22 inadequate as an audit under the statute, that would 

23 be an argument for mandamus; to say that the Secretary 

24 needs to perform her legal duty correctly.  That's not 

25 what plaintiff brought here.  He's seeking to bring 
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 1 his own personal audit conducted by him, according to 

 2 his own standards; and that's simply not provided for 

 3 by the Constitution.  In fact, that's contrary to the 

 4 plain language of the Constitution.  

 5 I read it before, I don't want to quote it 

 6 again, but basically -- the Constitution says you have 

 7 the right to the results to have state -- excuse me, 

 8 the results -- to have the results of statewide 

 9 elections audited.  What the Constitution doesn't say 

10 is to conduct an individual audit.  The Constitution 

11 doesn't say that they have a right to their audit.  It 

12 doesn't say that they have a right to have -- to    

13 have -- that they have the right to conduct an audit.  

14 It says you have the right to have 

15 statewide -- the results of statewide elections 

16 audited.  There is a -- there is a possessive 

17 difference in the language being used by the 

18 Constitution, that I think is significant.  And it's 

19 one of the areas where Mr. DePerno's argument falls 

20 apart, is because the individual citizens simply don't 

21 have the right that he's trying to create.  

22 Also -- and we address this in our brief, 

23 but under Section 31(a), audits are not recounts.  

24 They do not change the results of any election.  So 

25 even if the Court were to say that Mr. Bailey gets the 
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 1 right to his own audit, it doesn't change the outcome 

 2 of the November 3rd election.  

 3 I would also point out to the Court that -- 

 4 and this is not really germane to our motion, but 

 5 there were a lot of things that Mr. DePerno brought up 

 6 and I do think it's worth pointing out, that, we did 

 7 do the hand count of presidential votes in Antrim 

 8 County.  Mr. DePerno was present for that hand count.  

 9 And that the numbers of that hand count essentially 

10 matched up with the official results that were 

11 certified in Antrim County.  

12 So to the extent that he says that, you 

13 know, no one has ever validated or verified any of 

14 these election results, that's patently untrue.  I 

15 would also point out that citizens can FOIA ballots, 

16 they are public documents.  Mr. DePerno -- or excuse 

17 me, Mr. Bailey doesn't have that option because he's a 

18 plaintiff in this lawsuit and once litigation is 

19 invoked, it -- no longer FOIAable for him, but any 

20 other citizen can certainly avail themselves of that 

21 process if they have curiosity and wish to go through 

22 and count individual ballots.  

23 Mr. DePerno asked what the remedy was for a 

24 violation of 765.  Well, I guess potentially mandamus.  

25 If you have a local clerk that's, you know, refusing 
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 1 to post their number of ballots sent and received, you 

 2 could go to the Court with an emergency motion to say 

 3 we want them to perform their clear legal duty.  

 4 Alternatively, if they're willfully reject -- refusing 

 5 to perform their duty, they could be subject to 

 6 criminal penalties.  But, again, that's not for       

 7 Mr. Bailey, as a private citizen, to regulate.  

 8 But regardless, it's certainly -- nothing in 

 9 765 impugns or affects the validity of election 

10 results.  If some local clerk doesn't post the number 

11 of ballots correctly -- ballots are still there.  The 

12 results are still the results.  It doesn't invalidate 

13 the election.  

14 Lastly, turn -- Mr. DePerno just suggested 

15 that the Court hold on this motion before -- until it 

16 has a chance to review his motion to amend.  Again, I 

17 submit that that's not how this is supposed to work.  

18 If Mr. -- if the Court were to do that, Mr. DePerno 

19 could tomorrow -- or Mr. Bailey could tomorrow 

20 withdraw his motion for leave to amend the complaint, 

21 and none of these issues would be resolved and we 

22 would be stuck still with the original complaint in 

23 this case.  

24 I think the appropriate course of action is 

25 to have the Court Rule on our motion, make 
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 1 determinations on the legal sufficiency of the 

 2 complaint.  And then if, as we had maintained, the 

 3 entire complaint should be dismissed, the plaintiff 

 4 will have the opportunity to argue about why he should 

 5 be given leave to amend, after we've had the 

 6 opportunity to explain why the proposed amendment 

 7 would be futile.  And then lastly, I know the Court 

 8 knows this, but I'm also cognizant of the fact that 

 9 there are many people watching this hearing, so I want 

10 to make it abundantly clear that the plaintiff has not 

11 proven anything. 

12 All of the factual matters that Mr. DePerno 

13 raised in his argument are disputed.  But they're not 

14 pertinent to this motion, because our motion is based 

15 purely on legal questions and the legal sufficiency of 

16 the complaint.  If necessary, there will be some 

17 future day where we would address the factual problems 

18 with Mr. DePerno's arguments, but we're here today to 

19 talk only about the legal sufficiency of the 

20 complaint.  

21 THE COURT:  All right.  Thank you, 

22 Mr. Grill.  

23 Mr. Kazim, do you have a response?  

24 MR. KAZIM:  I have nothing further to add, 

25 your Honor.  Thank you.  
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 1 THE COURT:  All right.  Thank you.  

 2 My plan, ahead of the argument today, was to 

 3 take some time to prepare a decision, which I would 

 4 provide orally to the parties, most likely next week, 

 5 since we are all scheduled to be together -- assuming 

 6 that I'm able to complete my work this week, given my 

 7 schedule, then that is still my plan.  So that's what 

 8 we're going to plan on doing.  Expect an oral 

 9 decision -- again, assuming something doesn't come up 

10 this week.  

11 I do have a trial that I need to conduct on 

12 Thursday and Friday, but I should be able to complete 

13 most of this work over the next few days and hopefully 

14 wrap it up over the weekend, so we will be discussing 

15 it -- or you'll be receiving my decision when we next 

16 meet.  

17 Is there anything else that we need to 

18 address for today?  Let's start with the plaintiff, 

19 Mr. DePerno?  

20 MR. DEPERNO:  Nothing from the plaintiff, 

21 your Honor.  

22 THE COURT:  All right.  

23 Mr. Grill?  

24 MR. GRILL:  I do -- there is a matter I do 

25 think I need to raise, your Honor.  We have a -- we 
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 1 have a number of things pending this week, of -- a 

 2 large number of depositions related to the Court's 

 3 previous rulings on experts and getting those 

 4 depositions done.  The problem that we run into now, 

 5 though, is that with the plaintiff's proposed amended 

 6 complaint it seeks to add a new party, ElectionSource; 

 7 for whom neither I nor Mr. Kazim would be capable of 

 8 representing in any of those depositions.  

 9 So we run into a problem now, if we're going 

10 to proceed and if at some point the plaintiff were 

11 given leave to amend his complaint to add that new 

12 party, all of the discovery that we would be engaging 

13 in this week would be rendered basically worthless, 

14 because there would be new claims that aren't 

15 addressed in the depositions, and a new party that 

16 would want to be heard on them.  

17 So my suggestion would be to the Court that 

18 all matters be stayed until the Court has an 

19 opportunity to review the motion to amend.  Otherwise, 

20 we're going to be doing all of this stuff twice, which 

21 I don't think -- I think would be prejudicial and it 

22 would be kind of pointless.  

23 THE COURT:  Mr. DePerno?  

24 MR. DEPERNO:  I think we -- you know, we got 

25 Mr. Grill's motion -- or his deposition scheduled.  If 

106

PLAINTIFF-APPELLANT's Appendix 000126

R
EC

EIV
ED

 by M
SC

 6/2/2022 1:49:42 A
M



 1 he wants to not conduct those depositions -- you know, 

 2 we've heard a lot about this idea that discovery's 

 3 over -- I don't disagree that there's expense that 

 4 will be involved and that people would like to avoid 

 5 that, I guess.  But -- I don't know.  I -- I would 

 6 leave that to the discretion of the Court.  

 7 I -- I -- I -- I can't really -- without 

 8 consulting with my plaintiff directly, I don't know 

 9 how to answer that.  

10 THE COURT:  All right.  Well -- and,        

11 Mr. Kazim, do you have any -- anything to add to that 

12 particular request?  

13 MR. KAZIM:  Thank you.  

14 I just want to point out, also, that in 

15 addition to depositions that are scheduled this week, 

16 plaintiff has also noticed the depositions of certain 

17 county officials next week over two days.  So I think 

18 we need -- we are going to run into the same issue 

19 about whether additional party -- an additional party 

20 who has been named, whether they would be -- have the 

21 opportunity to attend those depositions.  

22 THE COURT:  And with regard to the 

23 settlement conference that was originally scheduled 

24 for tomorrow, that's been adjourned; is that right, 

25 gentlemen?  
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 1 MR. GRILL:  We have reached a stipulation on 

 2 that, your Honor, that we'll be filing later this 

 3 afternoon.  We didn't have the chance to do it this 

 4 morning, once we got all parties consent.  

 5 THE COURT:  All right.  That stipulation is 

 6 what?  

 7 MR. GRILL:  I will have to pull it up, your 

 8 Honor.  It's been a day since I've looked at it.  One 

 9 second, here.

10 MR. KAZIM:  I would -- I would note that we 

11 did receive a Zoom invitation from the Court for 

12 tomorrow's settlement conference.  

13 MR. GRILL:  I thought -- okay.  That would 

14 be a final pre-trial or settlement conference for a 

15 date not sooner than September 1st.  And that the 

16 trial would be scheduled for a date not sooner than 

17 October 1st.  There are some other dates for trial 

18 briefs and whatnot, but I think the Court was asking 

19 about the pre-trial settlement -- pre-trial 

20 conference.  

21 THE COURT:  All right.  As far as the 

22 settlement conference tomorrow goes, that is adjourned 

23 pending the Court's receipt of the stipulation from 

24 the parties that we had discussed earlier, that's 

25 number one.  
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 1 With regard to the request from Mr. Grill, I 

 2 think it makes sense for us to adjourn -- let's say 

 3 continue the depositions that have been noticed this 

 4 week.  There will be no need to reserve those 

 5 deposition notices.  The deponents simply need to be 

 6 contacted with new dates and times.  Those new dates 

 7 and times will be determined after we conduct the 

 8 hearing on the motion that's been filed by Mr. DePerno 

 9 to amend next week.  

10 Mr. Kazim, with regard to the county 

11 officials that have been set for deposition next week, 

12 those depositions will stay on -- again, pending the 

13 decision of the Court with regard to these motions -- 

14 including the motion for summary disposition, which I 

15 really hope to be able to give you on Monday, and I'm 

16 going to do everything I can to -- to be able to do 

17 that.  

18 MR. KAZIM:  Your --

19 THE COURT:  Does everybody understand what 

20 I've just indicated?  

21 Mr. Grill?  

22 MR. GRILL:  Yes, your Honor.  I believe that 

23 the depositions that we had noticed for this week, 

24 will be continued at some later date, and that will be 

25 consistent with the Court's prior rulings -- we've got 
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 1 to get these done, but we're going to have to pick a 

 2 new date to do it.  

 3 THE COURT:  Accurate.  

 4 Mr. Kazim, you agree with Mr. Grill, and do 

 5 you understand my ruling?  

 6 MR. KAZIM:  Yes.  I just want to point out 

 7 that the notice we received for the hearing dates is 

 8 Tuesday, May 18th and not Monday, May 17th.  And the 

 9 first deps are scheduled for Tuesday, May 18th -- for 

10 my clients.  So I just want -- I understand the 

11 Court's order that the Court at this point is saying 

12 that those depositions for the county officials next 

13 week are not going to be continued and will stay on.  

14 But as of now, the motions have all been scheduled to 

15 be heard on Tuesday, May 18th.  

16 THE COURT:  All right.  Well, you didn't 

17 tell me that, so if they are all scheduled on the same 

18 day that we are expected to be back here together, 

19 then those county motions will have to be continued as 

20 well.  Thank you for letting me know that, Mr. Kazim.  

21 First, I assumed that we were going to meet 

22 on Monday; it sounds like we're meeting on Tuesday.  

23 And second, the depositions are going to be 

24 conflicting, so there is good cause to continue those 

25 to another date, and that's what we're going to go 
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 1 ahead and do.

 2 MR. GRILL:  Your Honor, I've just -- I've 

 3 been informed that depositions of state people on the 

 4 17th and 19th -- I'm sorry, the 17th and 21st as 

 5 well -- the 21st, I suppose, could stay on, depending 

 6 the Court's decision, but the 17th one would have to 

 7 be moved as well.

 8 THE COURT:  That would be before my 

 9 decision, which we assume is going to come on the 

10 18th, so as a result, that would be correct, 

11 Mr. Grill.  

12 MR. GRILL:  All right.  Thank you, your 

13 Honor.  

14 THE COURT:  All right.  

15 Mr. Kazim, you understand my ruling today on 

16 these points?  

17 MR. KAZIM:  Yes, that the depositions 

18 scheduled for Tuesday, May 18th are continued, but not 

19 for Wednesday, May 19th?  

20 THE COURT:  That's correct.  

21 Mr. DePerno, do you understand my rulings on 

22 these points?  

23 MR. DEPERNO:  Yes.  18th are continued.  

24 19th are not.  21st are still on.  I -- I think -- 

25 okay.  
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 1 THE COURT:  That's accurate.  

 2 All right.  Thank you all for your arguments 

 3 today.  I will do some homework and hopefully we'll 

 4 have a decision for you on the 18th.  

 5 MR. KAZIM:  Thank you.  

 6 MR. DEPERNO:  Thank you.  

 7 MR. GRILL:  Your Honor -- your Honor, if   

 8 may --

 9 THE COURT:  Mr. Grill?  

10 MR. GRILL:  -- while we have everyone 

11 present.  There has not been a deadline set for the 

12 plaintiff's rebuttal expert reports to be produced to 

13 the defendants.  It's just an oversight, so I don't 

14 know if the Court wants to set one of those -- set one 

15 or not.  

16 THE COURT:  All right.  Well, this is a new 

17 issue.  

18 Mr. DePerno, are there reports that are 

19 going to be produced by your experts?  

20 MR. DEPERNO:  There are, I --

21 THE COURT:  Your rebuttal experts.

22 MR. DEPERNO:  Right.  I thought they were to 

23 be produced by the 24th of May, is what I thought.  

24 MR. GRILL:  My understanding was that was 

25 the list of them to be named.  But if that's the date 
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 1 that Mr. DePerno is comfortable to produce any reports 

 2 to us, I think that would be okay.  I just wanted to 

 3 make sure that there would be a date for that, because 

 4 otherwise it's --

 5 THE COURT:  Sure.  

 6 Mr. DePerno, does the 24th work?  It 

 7 certainly seems to make sense, given the depositions 

 8 scheduled that we have out there?  

 9 MR. DEPERNO:  Yeah, I thought -- yes, that 

10 makes sense, the 24th.  

11 THE COURT:  All right.  

12 Mr. Grill, if you could add that to your 

13 list, please.  Mr. Grill, I'll expect a set of orders 

14 from you -- or proposed orders.  And let's give       

15 Mr. DePerno more than an hour to review them, please.  

16 MR. GRILL:  I generally do try, your Honor, 

17 and I -- I will.  

18 THE COURT:  I understand.  Let's go ahead 

19 and get those in, hopefully by stipulation, if not, 

20 under the Seven-Day Rule.  

21 Okay.  Thank you, all.  

22 MR. DEPERNO:  Thank you.  

23 MR. GRILL:  Thank you.  

24 MR. KAZIM:  Thank you.  

25 (At 3:55 PM., proceedings concluded)
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 1 State of Michigan )

 2 County of Antrim )

 3

 4

 5

 6                 I, JESSICA L. JAYNES, certified Court 

 7 Reporter in and for the County of Antrim, State of 

 8 Michigan, do hereby certify that the foregoing proceedings, 

 9 consisting of 113 pages, held before the Honorable KEVIN A. 

10 ELSENHEIMER, Circuit Court Judge, is a true and correct 

11 transcript of my stenotype notes with the assistance of 

12 computer-aided transcription, to the best of my ability, in 

13 the matter of WILLIAM BAILEY V ANTRIM COUNTY, ET AL.  File 

14 No. 20-9238-CZ.  Held Monday, May 10th, 2021.  

15

16

17

18 Date:  Friday, May 21st, 2021

19

20

21                          /s/Jessica L. Jaynes
                         Jessica L. Jaynes, CSR 7597, RPR

22                          Official Court Reporter
                         328 Washington Street

23                          Suite 300
                         Traverse City, Michigan 49684

24                          (231) 922-4576

25                      
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STATE OF MICHIGAN 

THIRTEENTH CIRCUIT COURT (ANTRIM COUNTY)

WILLIAM BAILEY, 
   
          Plaintiff, 

   Case No. 20-9238-CZ

v.  

ANTRIM COUNTY, 

          Defendant, 

SECRETARY OF STATE JOCELYN BENSON, 

          Intervenor-Defendant.  

 ---------------------/

ORAL DECISION
(VIA ZOOM)

Before the Honorable KEVIN A. ELSENHEIMER, Circuit Judge

Bellaire, Michigan - Tuesday, May 18th, 2021.  
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 1 Bellaire, Michigan 

 2 Tuesday, May 18, 2021 - 1:31 PM.

 3 (Court, counsel, and plaintiff present)

 4 THE COURT:  Okay.  Let's go ahead and call 

 5 the matter of Bailey versus Antrim County.  File 

 6 Antrim 20-9238-CZ.  It's the 18th of May.  The parties 

 7 may be able to hear that the Court has -- frankly, 

 8 I've had no voice for about the past four days.  We 

 9 had a trial last week, I lost my voice during the 

10 trial; that, and hay fever, I think, contributed.  Had 

11 it -- it was gone over the weekend.  Yesterday I 

12 canceled some of my hearings to try to preserve it for 

13 today, and I'm running at about 50 percent, so 

14 hopefully we'll be able to get through this.  

15 Let's go ahead and start with appearances, 

16 beginning with plaintiff, please.  

17 MR. DEPERNO:  Matthew Deperno on behalf of 

18 plaintiff, William Bailey, who's also present.  

19 THE COURT:  All right.  Thank you, both.  

20 And let's go to defense, beginning with 

21 Antrim County.  

22 MR. VANDER LAAN:  Allan Vander Laan on 

23 behalf of Antrim County, your Honor.  Good afternoon.  

24 THE COURT:  All right.  Thank you.  Good 

25 afternoon.  

 4
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 1 And on behalf of the Secretary of State?  

 2 MR. GRILL:  Good afternoon, your Honor.  

 3 Erik Grill, Assistant Attorney General on behalf of 

 4 Secretary Benson.  

 5 THE COURT:  All right.  Thank you.  

 6 We have -- pardon me, several matters that 

 7 have been set for hearing today.  I'm going to start 

 8 with continuation of the motion for summary 

 9 disposition that was filed some time ago, argued a 

10 week ago -- a little over a week ago, and I indicated 

11 that I would be providing an oral opinion today.  I'm 

12 prepared to do so.  

13 This is, as I indicated, file 20-9238-CZ and 

14 we are here today to receive the Court's opinion on 

15 the defendants' joint motion for summary disposition, 

16 pursuant to 2.116 (C)(4) and (C)(8).  Now, we heard 

17 argument on this motion on May 10th, and the Court 

18 today provides its decision, after taking this matter 

19 under advisement over the last week.  

20 We are on Zoom, and I recognize that there 

21 are likely a large number of people who are watching 

22 this decision today.  It's important, therefore, I 

23 think, to discuss exactly what we are addressing here 

24 in court today, and, perhaps maybe even more 

25 importantly, what we are not addressing.  So I'll try 
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 1 to do so in nonlegalese, and then proceed to my 

 2 decision.  

 3 This motion tests the legal sufficiency of 

 4 the claims that have been brought by Mr. Bailey.  It 

 5 is not a test of the facts.  The parties, through 

 6 their lawyers, can bring a variety of claims to court, 

 7 but the claims must meet certain legal criteria.  

 8 Circuit Courts don't give advisory opinions.  

 9 We do not answer questions -- even good 

10 questions, even important questions, simply because 

11 they've been asked.  If we did, then there could be a 

12 difference of opinion between each and every circuit 

13 judge around the state as to what is an important 

14 question.  That's chaotic.  There must be a legal 

15 basis, therefore, that allows the Court to decide 

16 issues presented to it.  

17 If a complaint asks the Court to resolve an 

18 issue, the Court must have the power to do so; and 

19 that power would emanate from the Constitution, from 

20 state statutes, or from prior decisions of the 

21 appellate courts.  Today I am deciding whether there 

22 is a legal basis for the claims that have been made in 

23 Mr. Bailey's complaint.  

24 A motion for summary disposition that's 

25 filed pursuant to 2.116 (C)(4) asserts that the Court 
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 1 lacks jurisdiction with regard to the subject matter.  

 2 Whether subject matter jurisdiction -- pardon me, 

 3 jurisdiction exists, is always a question of law.  And 

 4 that's Feyz versus Mercy Memorial Hospital, 475 Mich. 

 5 663 from 2006.  When reviewing a (C)(4) motion, I must 

 6 determine whether the pleadings demonstrate that the 

 7 defendant is entitled to judgment as a matter of law, 

 8 or whether the affidavits and other proofs show there 

 9 was no genuine issue of material fact.  Also from 

10 Feyz.  

11 Under the court rules, a determination that 

12 there is no genuine issue of material fact can play a 

13 part in ruling on a motion for summary disposition 

14 pursuant to (C)(4).  And this may, out of necessity, 

15 involve the evaluation of certain factual elements of 

16 the case.  And that's Mills versus White Castle, 167 

17 Mich. App. 202 (1988).  Any evaluation of factual 

18 elements in a ruling on a motion for summary 

19 disposition based on lack of subject matter 

20 jurisdiction must be made by a judge, not a jury.  

21 By the way, I think I misquoted earlier by 

22 citing to Feyz, when I meant to cite to Eaton County 

23 Board of Road Commissioners versus Schultz, 205 Mich. 

24 App. 371 (1994).  And when I cited to Mills, I meant 

25 to cite to Weishuhn -- W-E-I-S-H-U-H-N -- versus 
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 1 Catholic Diocese of Lansing, 279 Mich. App. 150 

 2 (2008).  Those prior citations related to the second 

 3 basis of the motion for summary disposition, which is 

 4 2.116(C)(8).  That section of our court rules is with 

 5 regard to failure to state a claim upon which relief 

 6 can be granted, and it tests the legal sufficiency of 

 7 a claim.  And that is Spiek versus Department of 

 8 Transportation, 456 Mich. 331 (1998).  

 9 Only the legal basis of a complaint is 

10 examined, and that would be Feyz.  The factual 

11 allegations from the complaint, in looking at a (C)(8) 

12 motion, are accepted as true, along with any 

13 inferences that can be reasonably and fairly drawn, 

14 therefrom.  Also from Feyz.  Unless the claim is so 

15 clearly unenforceable as a matter of law that no 

16 factual development could justify recovery, these 

17 motions should typically be denied.  And that is Mills 

18 versus White Castle.  

19 Now, in general, this case, as we know, 

20 relates to concerns over the November 3rd, 2020, 

21 election in Antrim County.  Initial results from the 

22 county at the presidential level showed 16,047 votes 

23 cast, with 7,769 for President Biden and 4,809 for 

24 former President Trump, and 145 votes for third-party 

25 candidates, along with 11 write-in votes, for a total 
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 1 of 12,423.  The results were recalculated on November 

 2 5th and showed that there were 17,327 total votes in 

 3 the presidential election, out of 18,059 votes cast in 

 4 Antrim County.  Out of that total, President Biden 

 5 received 7,289 votes and former President Trump 

 6 received 9,783 votes.  Prior to certification by the 

 7 state board of canvassers, a new tally on November 

 8 21st of '20 showed, in fact, 15,949 total presidential 

 9 votes, out of 16,044 cast in the county; with 5,960 

10 for Biden and 9,748 for Trump.  These numbers are laid 

11 out in the figure at Item 1 on page 2 of the 

12 plaintiff's brief in response.  These discrepancies 

13 showed up in several downballot races, as well, 

14 throughout Antrim County.  

15 Now, the county clerk has advised throughout 

16 the pendency of this matter that the problem with the 

17 reporting of Antrim County's results was due to a 

18 failure to update certain software on all precinct 

19 tabulators, when a late change was made to two of the 

20 township ballots in the county.  On the date of the 

21 state board of canvassers certification of Michigan's 

22 election results, that being November 23rd of '20, the 

23 plaintiff filed the instant action.  

24 The Bailey complaint consists of six counts 

25 against Antrim County.  The first is a claim under 

 9
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 1 Article II, Section 4(1)(h) of the 1963 Constitution.  

 2 It is the audit provision of that section.  And Item 2 

 3 is with regard to the purity of elections clause under 

 4 Article II, Section 4(2) of that Constitution.  Count 

 5 III relates to violation of Article I, Section 2, that 

 6 is Michigan's equal protection clause in the Michigan 

 7 Constitution.  

 8 Item 4 is a statutory claim pursuant to MCL 

 9 168.861.  Item 5 is a statutory claim, again, under 

10 MCL 600.4545.  And lastly, there is a statutory claim 

11 at Item 6, pursuant to 168.765 -- 5(5).  Now, 

12 importantly, the plaintiff asks for the following 

13 relief:  

14 First, that a forensic imaging of precinct 

15 tabulators associated with the November 3rd, 2020, 

16 election be taken.  And further, that there be a 

17 nonpartisan audit regarding the November 3rd, 2020, 

18 general election.  Further, he asks for a protective 

19 order to preserve evidence, and such other relief as 

20 is equitable and just -- which is a catchall provision 

21 made in almost every civil lawsuit in this county and 

22 probably in this state.  As indicated, these claims 

23 were made against the defendant, Antrim County.  

24 Now, the Court allowed the Michigan 

25 Secretary of State Jocelyn Benson to intervene in the 
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 1 case and it's fair to say that since that 

 2 intervention, the Secretary of State has taken on the 

 3 role of the primary litigator with regard to the 

 4 defendants' defenses and claims in this case.  The 

 5 defendants have today -- pardon me, have filed a joint 

 6 motion for summary disposition, which argues three 

 7 main points.  First, that the plaintiff's claims are 

 8 moot, as all requested relief has been granted; and, 

 9 therefore, this Court lacks jurisdiction to review 

10 moot claims.  And with regard to Item No. 2, that 

11 plaintiff lacks standing to bring its claims into 

12 court.  And Item 3, that plaintiff has failed to state 

13 a claim upon which relief can be granted. 

14 We're going to go ahead and visit the first 

15 issue.  The plaintiffs, as I -- pardon me, the 

16 defendants first argue that plaintiff's claims are 

17 moot, as there is no case in controversy involved.  In 

18 other words, the Court has already granted the relief 

19 sought by the plaintiff in this case, and the Court, 

20 therefore, lacks subject matter jurisdiction.  Now, a 

21 case is moot which presents a "abstract question of 

22 law, which does not rest upon existing facts or 

23 rights."  And that is People versus Richmond, 489 

24 Mich. 29, 2010 case.  

25 At the outset of this case, in deciding the 

11
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 1 plaintiff's ex-parte motion for temporary restraining 

 2 order, show cause order, and preliminary injunction, 

 3 the Court, in its order of December 4th of 2020, 

 4 allowed a "forensic audit" subject to protective order 

 5 to -- of the tabulator in the possession of Antrim 

 6 County, limited the tabulator's connectivity to the 

 7 Internet, and required Antrim County to preserve and 

 8 protect records in its possession with regard to the 

 9 tabulation of votes on November 3rd of 2020 -- pardon 

10 me, regarding that election.  

11 This relief is largely what the plaintiff 

12 asked for in bringing this litigation.  The question 

13 before the Court is whether the plaintiff's request 

14 for an audit has also been resolved.  The only avenue 

15 for such an audit that is available is a so-called 

16 constitutional audit, and the plaintiff's complaint 

17 seeks such an independent audit of the November 3rd, 

18 2020, election.  

19 The people initiated Prop -- Proposition 3 

20 of 2018, which amended the 1963 Constitution at 

21 Article II, Section 4 to guarantee "Every citizen of 

22 the United States who is an elector qualified to vote 

23 in Michigan, the right to have the results of 

24 statewide elections audited in such a manner as 

25 prescribed by law, to ensure the accuracy and 

12
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 1 integrity of elections."  This language has not been 

 2 fully reviewed by any appellate court in this state, 

 3 although it has come up in the trial courts.  

 4 First, it came up in the Wayne County 

 5 Circuit matter of Costantino versus the City of 

 6 Detroit.  Wayne County file 20-014780-AW.  Costantino 

 7 involved a series of challenges to the process of the 

 8 November 3rd, 2020, election, in Wayne County, and 

 9 included a request from the plaintiffs for a 

10 constitutional results audit under Article II, Section 

11 4(1)(h).  

12 Judge Kenny, from the Wayne County Circuit 

13 Court wrote that, "Following the adoption of amended 

14 Article II, Section 4, the Michigan Legislature 

15 amended MCL 168.31a, effective December 28th of 2018.  

16 MCL 168.31a provides for the Secretary of State and 

17 appropriate county clerks to conduct a results audit 

18 of at least one race in each audited precinct.  

19 Although plaintiffs may not care for the wording of 

20 the current MCL 168.31a, a results audit has been 

21 approved by the Legislature.  Any amendment to MCL 

22 168.31a is a question for the voice of the people 

23 through the Legislature, rather than action by the 

24 Court."  

25 The Court of Appeals denied leave, as did 
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 1 the Michigan Supreme Court, to review Judge Kenny's 

 2 decision.  In the order denying leave, there were 

 3 several comments that were of note.  First, Justice 

 4 Viviano's dissent argues that the Supreme Court should 

 5 hear the nature of the right to an audit pursuant to 

 6 Article II, Section 4(1)(a).  Justice Zahra, joined by 

 7 now-retired Justice Markman, in concurring with the 

 8 order, notes that the Costantino plaintiffs "raised 

 9 important constitutional issues regarding the precise 

10 scope of constitutional -- pardon me, Article II, 

11 Section 4(1)(h), and its interplay with MCL 168.31a 

12 and other election laws."  

13 The Supreme Court's order is -- pardon me, 

14 the Supreme Court's order recognizes that a minority 

15 of the Court at the time had concerns with the scope 

16 of Article II, Section 4(1)(h), but is not 

17 precedential and is not binding authority on this 

18 Court's review.  Another trial court, the Court of 

19 Claims, acting -- pardon me, the Court of Appeals 

20 acting as the Court of Claims in the matter of 

21 Genetski versus Benson, file 20-0216-MM, per Judge 

22 Christopher Murray, addressed the Allegan County 

23 Clerk's request for declaratory relief regarding an 

24 Article II, Section 4(1)(h) audit to evaluate the 

25 process of reviewing signatures on absentee ballots 
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 1 from the general election in November of 2020.  

 2 In reviewing the language of the article, 

 3 Judge Murray focuses on a citizen's right to audit 

 4 results of statewide elections in a manner provided by 

 5 law.  Both Genetski and Benson acknowledged that 

 6 Article II, Section 4(1)(h) audit or an audit under 

 7 that section did take place, or was about to take 

 8 place, following the November 3rd, 20 -- of '20, 

 9 general election.  The Legislature, using authority 

10 set forth in Article II, Section 4, did adopt MCL 

11 168.31a, which at (2) gives the Secretary of State the 

12 authority to "prescribe procedures for election 

13 audits" under this constitutional section.  

14 Judge Murray, for the Court of Claims, found 

15 that plaintiff Genetski had, "No support in the 

16 statute for plaintiffs to demand that an audit cover 

17 the subject of their choosing, or to dictate the 

18 manner in which an audit is conducted.  MCL 168.31a(2) 

19 leaves that to the Secretary of State."  

20 In our matter, Mr. Bailey argues that no 

21 audit took place.  The Secretary of State did perform 

22 two relevant reviews, however.  The first is a hand 

23 recount of the Antrim County presidential votes, which 

24 occurred on or about December 15th of 2020.  The 

25 defendant Secretary of State admitted at oral 

15
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 1 argument, however, that this hand recount was not an 

 2 audit pursuant to the power given to the Secretary of 

 3 State under 168.31a(2); rather, the defendants point 

 4 to the statewide election audit discussed in the Court 

 5 of Claims, as their 168.31 subway [sic] audit.  A 

 6 process outlined in press releases dated 2/12 of '21 

 7 and 3/2 of '21, from the Secretary of State in their 

 8 argument on this motion.  

 9 The plaintiff argues these releases wouldn't 

10 be admissible, as they're hearsay, but the Court 

11 believes that the record -- records would likely be 

12 admissible pursuant to 803(8) as public records, or be 

13 introduced pursuant to direct evidence from one of the 

14 state actors in this case.  There is, therefore, 

15 evidence of an audit conducted pursuant to 168.31a.  

16 To be clear, that audit is not what the plaintiff 

17 would have liked.  As indeed, the audit in Genetski 

18 was not what the Allegan County Clerk would have 

19 liked.  

20 However, it did occur, and it appears to 

21 have been done so, pursuant to authority set forth in 

22 168.31a.  I do find Judge Murray's analysis regarding 

23 the availability of an Article II, Section 4(1)(h) 

24 audit beyond the Secretary of State's audit, pursuant 

25 to 168.31a, to be persuasive.  There is no right, 
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 1 either in the constitutional section or the statute, 

 2 for the independent audit that Mr. Bailey seeks.  A 

 3 petitioner under Article II, Section 4 does not get to 

 4 choose his own audit criteria.  

 5 Rather, the Legislature has given that 

 6 authority pursuant to Article II, Section 4(1)(h) of 

 7 review, to the Secretary of State.  So while a citizen 

 8 may seek to audit the results of a statewide election, 

 9 it must do so according to the law.  That law provides 

10 for performance of the audit by the Secretary of 

11 State.  There is no other relief available to the 

12 plaintiff in this -- on this point.  As the plaintiffs 

13 have either received all of the requested relief from 

14 this Court, or are not entitled to the relief 

15 requested as a matter of law, pursuant to my previous 

16 discussion, the plaintiff's claims are, in fact, moot.  

17 Granting judgment to plaintiff on its claims 

18 would have no practical legal effect, as the audit 

19 available under Article II, Section 4(1)(h) has 

20 already been done.  There is no reason to do it twice.  

21 As the plaintiff has no additional relief available, 

22 there is no need to review the remaining counts that 

23 it has brought.  The plaintiff's claims in this case 

24 are moot.  No additional relief is available; and, 

25 therefore, no claim has been stated.  

17
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 1 Summary disposition is granted to the 

 2 plaintiffs, as to plaintiff's complaint under 

 3 2.116(C)(4).  As an aside, the Court would note that 

 4 at its core, this case has involved, from the 

 5 beginning, something that we all learned to do in 

 6 kindergarten, and that is count.  We've, over time, 

 7 and perhaps with good reason, in the conduct of our 

 8 elections, taken this very simple function and made it 

 9 into a complex and often computerized exercise.  By 

10 deciding this motion, the Court is not saying that 

11 there were no problems in the way that Antrim County 

12 conducted its November 2020 elections.  

13 The Clerk has admitted that there were 

14 challenges and problems in the elections.  Although, 

15 the hand count ultimately of the presidential election 

16 showed results largely consistent with the canvas 

17 totals that were entered by the state and reported by 

18 the county.  Nor am I saying that the processing of 

19 election data here wasn't corrupted or corruptible.  I 

20 don't have the facts to make that determination.  

21 The plaintiff's reports and the news of the 

22 day, including a computer hack recently of a main 

23 petrol fuel pipeline on the East Coast might well 

24 suggest that this is something that policy makers 

25 should be looking into in the future.  If election 

18

PLAINTIFF-APPELLANT's Appendix 000153

R
EC

EIV
ED

 by M
SC

 6/2/2022 1:49:42 A
M



 1 results were to be held for ransom in the future, one 

 2 can only imagine what would happen.  I am saying that, 

 3 as pled, the plaintiff's request for an audit is not 

 4 available.  Anticipating the possibility of appeal, 

 5 this Court will take all pending motions under 

 6 advisement.  This Court's order with regard to the 

 7 preservation of ballots, et cetera, entered in 

 8 December is stayed. 

 9 I will need an order from Mr. Grill as to my 

10 decision today, for the reasons that have been stated 

11 on the record.  All right.  Thank you all very much, 

12 and good luck going forward on this case.  

13 MR. DEPERNO:  Thank you, your Honor.  

14 MR. GRILL:  Just, your Honor, before 

15 proceeding, just to be clear, all other matters are 

16 taken under advisement.  There are some discovery 

17 matters open this week.  Should we -- those also be 

18 stayed as well?  

19 THE COURT:  They -- yes.  It's my 

20 anticipation that all matters will be stayed pending 

21 the -- we'll see what the parties wish to do with 

22 regard to appeal, but pending the possibility of 

23 appeal.  

24 MR. GRILL:  Okay.  

25 THE COURT:  All right.  Thank you, all.  

19
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 1 MR. GRILL:  Thank you, your Honor.  

 2 MR. VANDER LAAN:  Thank you, your Honor.  

 3 (At 1:55 PM., proceedings concluded)

 4
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 1 State of Michigan )

 2 County of Antrim )

 3

 4

 5

 6                 I, JESSICA L. JAYNES, certified Court 

 7 Reporter in and for the County of Antrim, State of 

 8 Michigan, do hereby certify that the foregoing proceedings, 

 9 consisting of 20 pages, held before the Honorable KEVIN A. 

10 ELSENHEIMER, Circuit Court Judge, is a true and correct 

11 transcript of my stenotype notes with the assistance of 

12 computer-aided transcription, to the best of my ability, in 

13 the matter of WILLIAM BAILEY V ANTRIM COUNTY, ET AL.  File 

14 No. 20-9238-CZ.  Held Tuesday, May 18th, 2021.  

15

16

17

18 Date:  Thursday, May 27th, 2021

19

20

21                          /s/Jessica L. Jaynes
                         Jessica L. Jaynes, CSR 7597, RPR

22                          Official Court Reporter
                         328 Washington Street

23                          Suite 300
                         Traverse City, Michigan 49684

24                          (231) 922-4576

25                       
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Allied Security Operations Group 
Antrim Michigan Forensics Report 

REVISED PRELIMINARY SUMMARY, v2 
Report Date 12/13/2020 

Client:  Bill Bailey  

Attorney:  Matthew DePerno 

A. WHO WE ARE 

1.        My name is Russell James Ramsland, Jr., and I am a resident of Dallas County, 
Texas.  I hold an MBA from Harvard University, and a political science degree 
from Duke University.  I have worked with the National Aeronautics and Space 
Administration (NASA) and the Massachusetts Institute of Technology (MIT), 
among other organizations, and have run businesses all over the world, many of 
which are highly technical in nature.  I have served on technical government 
panels. 

 
2.        I am part of the management team of Allied Security Operations Group, LLC, 

(ASOG).  ASOG is a group of globally engaged professionals who come from 
various disciplines to include Department of Defense, Secret Service, 
Department of Homeland Security, and the Central Intelligence Agency.  It 
provides a range of security services, but has a particular emphasis on 
cybersecurity, open source investigation and penetration testing of networks.  We 
employ a wide variety of cyber and cyber forensic analysts.  We have patents 
pending in a variety of applications from novel network security applications to 
SCADA (Supervisory Control and Data Acquisition) protection and safe browsing 
solutions for the dark and deep web. For this report, I have relied on these 
experts and resources.  

 
B. PURPOSE AND PRELIMINARY CONCLUSIONS 

1. The purpose of this forensic audit is to test the integrity of Dominion Voting 
System in how it performed in Antrim County, Michigan for the 2020 election.  

2. We conclude that the Dominion Voting System is intentionally and purposefully 
designed with inherent errors to create systemic fraud and influence election 
results. The system intentionally generates an enormously high number of ballot 
errors. The electronic ballots are then transferred for adjudication. The intentional 
errors lead to bulk adjudication of ballots with no oversight, no transparency, and 
no audit trail. This leads to voter or election fraud. Based on our study, we 
conclude that The Dominion Voting System should not be used in Michigan. We 
further conclude that the results of Antrim County should not have been certified.  
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3. The following is a breakdown of the votes tabulated for the 2020 election in 
Antrim County, showing different dates for the tabulation of the same votes.  

Date Registered 
Voters 

Total 
Votes 
Cast 

Biden Trump Third 
Party Write-In 

TOTAL 
VOTES 

for 
President 

Nov 3 22,082 16,047 7,769 4,509 145 14 12,423 

Nov 5 22,082 18,059 7,289 9,783 255 20 17,327 

Nov 21 22,082 16,044 5,960 9,748 241 23 15,949 

4. The Antrim County Clerk and Secretary of State Jocelyn Benson have stated that 
the election night error (detailed above by the vote "flip" from Trump to Biden, 
was the result of human error caused by the failure to update the Mancelona 
Township tabulator prior to election night for a down ballot race. We disagree and 
conclude that the vote flip occurred because of machine error built into the voting 
software designed to create error. 

5. Secretary of State Jocelyn Benson's statement on November 6, 2020 that "[t]the 
correct results always were and continue to be reflected on the tabulator totals 
tape . . . ." was false.  

6. The allowable election error rate established by the Federal Election Commission 
guidelines is of 1 in 250,000 ballots (.0008%). We observed an error rate of 
68.05%. This demonstrated a significant and fatal error in security and election 
integrity. 

7. The results of the Antrim County 2020 election are not certifiable. This is a result 
of machine and/or software error, not human error.  

8. The tabulation log for the forensic examination of the server for Antrim County 
from December 6, 2020consists of 15,676 individual events, of which 10,667 or 
68.05% of the events were recorded errors. These errors resulted in overall 
tabulation errors or ballots being sent to adjudication. This high error rates proves 
the Dominion Voting System is flawed and does not meet state or federal 
election laws.  

9. These errors occurred after The Antrim County Clerk provided a re-provisioned 
CF card with uploaded software for the Central Lake Precinct on November 6, 
2020. This means the statement by Secretary Benson was false. The Dominion 
Voting System produced systemic errors and high error rates both prior to the 
update and after the update; meaning the update (or lack of update) is not the 
cause of errors.  
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10. In Central Lake Township there were 1,222 ballots reversed out of 1,491 total 
ballots cast, resulting in an 81.96% rejection rate. All reversed ballots are sent to 
adjudication for a decision by election personnel.  

11. It is critical to understand that the Dominion system classifies ballots into two 
categories, 1) normal ballots and 2) adjudicated ballots. Ballots sent to 
adjudication can be altered by administrators, and adjudication files can be 
moved between different Results Tally and Reporting (RTR) terminals with no 
audit trail of which administrator actually adjudicates (i.e. votes) the ballot batch. 
This demonstrated a significant and fatal error in security and election integrity 
because it provides no meaningful observation of the adjudication process or 
audit trail of which administrator actually adjudicated the ballots.  

12. A staggering number of votes required adjudication. This was a 2020 issue not 
seen in previous election cycles still stored on the server. This is caused by 
intentional errors in the system. The intentional errors lead to bulk adjudication of 
ballots with no oversight, no transparency or audit trail. Our examination of the 
server logs indicates that this high error rate was incongruent with patterns from 
previous years. The statement attributing these issues to human error is not 
consistent with the forensic evaluation, which points more correctly to systemic 
machine and/or software errors. The systemic errors are intentionally designed to 
create errors in order to push a high volume of ballots to bulk adjudication.  

13. The linked video demonstrates how to cheat at adjudication:  

https://mobile.twitter.com/KanekoaTheGreat/status/1336888454538428418 

14. Antrim County failed to properly update its system. A purposeful lack of providing 
basic computer security updates in the system software and hardware 
demonstrates incompetence, gross negligence, bad faith, and/or willful non-
compliance in providing the fundamental system security required by federal and 
state law. There is no way this election management system could have passed 
tests or have been legally certified to conduct the 2020 elections in Michigan 
under the current laws. According to the National Conference of State 
Legislatures – Michigan requires full compliance with federal standards as 
determined by a federally accredited voting system laboratory. 

15. Significantly, the computer system shows vote adjudication logs for prior years; 
but all adjudication log entries for the 2020 election cycle are missing. The 
adjudication process is the simplest way to manually manipulate votes. The lack 
of records prevents any form of audit accountability, and their conspicuous 
absence is extremely suspicious since the files exist for previous years using the 
same software. Removal of these files violates state law and prevents a 
meaningful audit, even if the Secretary wanted to conduct an audit. We must 
conclude that the 2020 election cycle records have been manually removed.  
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16. Likewise, all server security logs prior to 11:03 pm on November 4, 2020 are 
missing. This means that all security logs for the day after the election, on 
election day, and prior to election day are gone. Security logs are very important 
to an audit trail, forensics, and for detecting advanced persistent threats and 
outside attacks, especially on systems with outdated system files. These logs 
would contain domain controls, authentication failures, error codes, times users 
logged on and off, network connections to file servers between file accesses, 
internet connections, times, and data transfers. Other server logs before 
November 4, 2020 are present; therefore, there is no reasonable explanation for 
the security logs to be missing.  

17. On November 21, 2020, an unauthorized user unsuccessfully attempted to zero 
out election results. This demonstrates additional tampering with data.  

18. The Election Event Designer Log shows that Dominion ImageCast Precinct 
Cards were programmed with new ballot programming on 10/23/2020 and then 
again after the election on 11/05/2020. These system changes affect how ballots 
are read and tabulated, and our examination demonstrated a significant change 
in voter results using the two different programs. In accordance with the Help 
America Vote Act, this violates the 90-day Safe Harbor Period which prohibits 
changes to election systems, registries, hardware/software updates without 
undergoing re-certification. According to the National Conference of State 
Legislatures – Michigan requires full compliance with federal standards as 
determined by a federally accredited voting system laboratory. 

19. The only reason to change software after the election would be to obfuscate 
evidence of fraud and/or to correct program errors that would de-certify the 
election. Our findings show that the Central Lake Township tabulator tape totals 
were significantly altered by utilizing two different program versions (10/23/2020 
and 11/05/2020), both of which were software changes during an election which 
violates election law, and not just human error associated with the Dominion 
Election Management System. This is clear evidence of software generated 
movement of votes. The claims made on the Office of the Secretary of State 
website are false.  

20. The Dominion ImageCast Precinct (ICP) machines have the ability to be 
connected to the internet (see Image 11). By connecting a network scanner to 
the ethernet port on the ICP machine and creating Packet Capture logs from the 
machines we examined show the ability to connect to the network, Application 
Programming Interface (API) (a data exchange between two different systems) 
calls and web (http) connections to the Election Management System server. 
Best practice is to disable the network interface card to avoid connection to the 
internet. This demonstrated a significant and fatal error in security and election 
integrity. Because certain files have been deleted, we have not yet found origin 
or destination; but our research continues.  

PLAINTIFF-APPELLANT's Appendix 000228

R
EC

EIV
ED

 by M
SC

 6/2/2022 1:49:42 A
M



5 

21. Because the intentional high error rate generates large numbers of ballots to be 
adjudicated by election personnel, we must deduce that bulk adjudication 
occurred. However, because files and adjudication logs are missing, we have not 
yet determined where the bulk adjudication occurred or who was responsible for 
it. Our research continues. 

22. Research is ongoing. However, based on the preliminary results, we conclude 
that the errors are so significant that they call into question the integrity and 
legitimacy of the results in the Antrim County 2020 election to the point that the 
results are not certifiable. Because the same machines and software are used in 
48 other counties in Michigan, this casts doubt on the integrity of the entire 
election in the state of Michigan.  

23. DNI Responsibilities: President Obama signed Executive Order on National 
Critical Infrastructure on 6 January 2017, stating in Section 1. Cybersecurity of 
Federal Networks, "The Executive Branch operates its information technology 
(IT) on behalf of the American people. The President will hold heads of executive 
departments and agencies (agency heads) accountable for managing 
cybersecurity risk to their enterprises. In addition, because risk management 
decisions made by agency heads can affect the risk to the executive branch as a 
whole, and to national security, it is also the policy of the United States to 
manage cybersecurity risk as an executive branch enterprise." President 
Obama's EO further stated, effective immediately, each agency head shall use 
The Framework for Improving Critical Infrastructure Cybersecurity (the 
Framework) developed by the National Institute of Standards and Technology." 
Support to Critical Infrastructure at Greatest Risk. The Secretary of Homeland 
Security, in coordination with the Secretary of Defense, the Attorney General, the 
Director of National Intelligence, the Director of the Federal Bureau of 
Investigation, the heads of appropriate sector-specific agencies, as defined in 
Presidential Policy Directive 21 of February 12, 2013 (Critical Infrastructure 
Security and Resilience) (sector-specific agencies), and all other appropriate 
agency heads, as identified by the Secretary of Homeland Security, shall: (i) 
identify authorities and capabilities that agencies could employ to support the 
cybersecurity efforts of critical infrastructure entities identified pursuant to section 
9 of Executive Order 13636 of February 12, 2013 (Improving Critical 
Infrastructure Cybersecurity), to be at greatest risk of attacks that could 
reasonably result in catastrophic regional or national effects on public health or 
safety, economic security, or national security (section 9 entities); 

This is a national security imperative. In July 2018, President Trump 
strengthened President Obama’s Executive Order to include requirements 
to ensure US election systems, processes, and its people were not 
manipulated by foreign meddling, either through electronic or systemic 
manipulation, social media, or physical changes made in hardware, 
software, or supporting systems. The 2018 Executive Order. Accordingly, I 
hereby order: 
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Section 1. (a) Not later than 45 days after the conclusion of a United States 
election, the Director of National Intelligence, in consultation with the heads of 
any other appropriate executive departments and agencies (agencies), shall 
conduct an assessment of any information indicating that a foreign government, 
or any person acting as an agent of or on behalf of a foreign government, has 
acted with the intent or purpose of interfering in that election. The assessment 
shall identify, to the maximum extent ascertainable, the nature of any foreign 
interference and any methods employed to execute it, the persons involved, and 
the foreign government or governments that authorized, directed, sponsored, or 
supported it. The Director of National Intelligence shall deliver this assessment 
and appropriate supporting information to the President, the Secretary of State, 
the Secretary of the Treasury, the Secretary of Defense, the Attorney General, 
and the Secretary of Homeland Security. 

We recommend that an independent group should be empaneled to determine 
the extent of the adjudication errors throughout the State of Michigan. This is a 
national security issue. 

24. Michigan resident Gustavo Delfino, a former professor of mathematics in 
Venezuela and alumni of University of Michigan, offered a compelling affidavit 
[Exhibit 2] recognizing the inherent vulnerabilities in the SmartMatic electronic 
voting machines (software which was since incorporated into Dominion Voting 
Systems) during the 2004 national referendum in Venezuela (see attached 
declaration). After 4 years of research and 3 years of undergoing intensive peer 
review, Professor Delfino’s paper was published in the highly respected 
"Statistical Science" journal, November 2011 issue (Volume 26, Number 4) with 
title "Analysis of the 2004 Venezuela Referendum: The Official Results Versus 
the Petition Signatures." The intensive study used multiple mathematical 
approaches to ascertain the voting results found in the 2004 Venezuelan 
referendum. Delfino and his research partners discovered not only the algorithm 
used to manipulate the results, but also the precise location in the election 
processing sequence where vulnerability in machine processing would provide 
such an opportunity. According to Prof Delfino, the magnitude of the difference 
between the official and the true result in Venezuela estimated at 1,370,000 
votes. Our investigation into the error rates and results of the Antrim County 
voting tally reflect the same tactics, which have also been reported in other 
Michigan counties as well. This demonstrates a national security issue. 

C. PROCESS 

We visited Antrim County twice: November 27, 2020 and December 6, 2020.  

On November 27, 2020, we visited Central Lake Township, Star Township, and 
Mancelona Township. We examined the Dominion Voting Systems tabulators 
and tabulator roles.  
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On December 6, 2020, we visited the Antrim County Clerk's office. We inspected 
and performed forensic duplication of the following: 

1. Antrim County Election Management Server running Dominion 
Democracy Suite 5.5.3-002;  

2. Compact Flash cards used by the local precincts in their Dominion 
ImageCast Precinct; 

3. USB memory sticks used by the Dominion VAT (Voter Assist 
Terminals); and 

4. USB memory sticks used for the Poll Book. 

Dominion voting system is a Canadian owned company with global subsidiaries. 
It is owned by Staple Street Capital which is in turn owned by UBS Securities 
LLC, of which 3 out of their 7 board members are Chinese nationals. The 
Dominion software is licensed from Smartmatic which is a Venezuelan owned 
and controlled company. Dominion Server locations have been determined to be 
in Serbia, Canada, the US, Spain and Germany.   

D. CENTRAL LAKE TOWNSHIP 

1. On November 27, 2020, part of our forensics team visited the Central Lake 
Township in Michigan to inspect the Dominion ImageCast Precint for possible 
hardware issues on behalf of a local lawsuit filed by Michigan attorney Matthew 
DePerno on behalf of William Bailey. In our conversations with the clerk of 
Central Lake Township Ms. Judith L. Kosloski, she presented to us "two 
separate paper totals tape" from Tabulator ID 2. 

• One dated "Poll Opened Nov. 03/2020 06:38:48" (Roll 1); 

• Another dated "Poll Opened Nov. 06/2020 09:21:58" (Roll 2). 

2. We were then told by Ms. Kosloski that on November 5, 2020, Ms. Kosloski 
was notified by Connie Wing of the County Clerk's Office and asked to bring the 
tabulator and ballots to the County Clerk's office for re-tabulation. They ran the 
ballots and printed "Roll 2". She noticed a difference in the votes and brought it 
up to the clerk, but canvasing still occurred, and her objections were not 
addressed. 

3. Our team analyzed both rolls and compared the results. Roll 1 had 1,494 total 
votes and Roll 2 had 1,491 votes (Roll 2 had 3 less ballots because 3 ballots 
were damaged in the process.) 

4. "Statement of Votes Cast from Antrim" shows that only 1,491 votes were 
counted, and the 3 ballots that were damaged were not entered into final results. 
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5. Ms. Kosloski stated that she and her assistant manually refilled out the three 
ballots, curing them, and ran them through the ballot counting system - but the 
final numbers do not reflect the inclusion of those 3 damaged ballots. 

6. This is the most preliminary report of serious election fraud indicators. In 
comparing the numbers on both rolls, we estimate 1,474 votes changed 
across the two rolls, between the first and the second time the exact same ballots 
were run through the County Clerk’s vote counting machine - which is almost the 
same number of voters that voted in total. 

• 742 votes were added to School Board Member for Central Lake 
Schools (3) 

• 657 votes were removed from School Board Member for Ellsworth 
Schools (2) 

• 7 votes were added to the total for State Proposal 20-1 (1) and  out of 
those there were 611 votes moved between the Yes and No Categories. 

7. There were incremental changes throughout the rolls with some significant 
adjustments between the 2 rolls that were reviewed. This demonstrates 
conclusively that votes can be and were changed during the second machine 
count after the software update. That should be impossible especially at such a 
high percentage to total votes cast. 

8. For the School Board Member for Central Lake Schools (3) [Image 1] there 
were 742 votes added to this vote total. Since multiple people were elected, this 
did not change the result of both candidates being elected, but one does see a 
change in who had most votes. If it were a single-person election this would 
have changed the outcome and demonstrates conclusively that votes can be and 
were changed during the second machine counting. That should be impossible. 

[Image 1]: 
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9. For the School Board Member for Ellsworth Schools (2) [Image 2] 

• Shows 657 votes being removed from this election. 

• In this case, only 3 people who were eligible to vote actually voted. 
Since there were 2 votes allowed for each voter to cast. 

• The recount correctly shows 6 votes. 

But on election night, there was a major calculation issue: 

[Image 2]:  

 

10. In State Proposal 20-1 (1), [Image 3] there is a major change in votes in this 
category. 

• There were 774 votes for YES during the election, to 1,083 votes 
for YES on the recount a change of 309 votes. 

• 7 votes were added to the total for State Proposal 20-1 (1) out of 
those there were 611 votes moved between the Yes and No Categories. 

[Image 3]: 
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11. State Proposal 20-1 (1) is a fairly technical and complicated proposed 
amendment to the Michigan Constitution to change the disposition and allowable 
uses of future revenue generated from oil and gas bonuses, rentals and royalties 
from state-owned land. Information about the proposal: 
https://crcmich.org/publications/statewide-ballot- proposal-20-1-michigan-natural-
resources-trust-fund 

12. A Proposed Initiated Ordinance to Authorize One (1) Marihuana (sic) Retailer 
Establishment Within the Village of Central Lake (1). [Image 4]    

• On election night, it was a tie vote.   

• Then, on the rerun of ballots 3 ballots were destroyed, but only one vote 
changed on the totals to allow the proposal to pass. 

When 3 ballots were not counted and programming change on the 
tabulator was installed the proposal passed with 1 vote being removed from 
the No vote.  

[Image 4]: 
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13. On Sunday December 6, 2020, our forensics team visited the Antrim County 
Clerk. There were two USB memory sticks used, one contained the software 
package used to tabulate election results on November 3, 2020, and the other 
was programmed on November 6, 2020 with a different software package which 
yielded significantly different voting outcomes. The election data package is used 
by the Dominion Democracy Suite software & election management system 
software to upload programming information onto the Compact Flash Cards for 
the Dominion ImageCast Precinct to enable it to calculate ballot totals. 

14. This software programming should be standard across all voting machines 
systems for the duration of the entire election if accurate tabulation is the 
expected outcome as required by US Election Law. This intentional difference in 
software programming is a design feature to alter election outcomes. 

15. The election day outcomes were calculated using the original software 
programming on November 3, 2020. On November 5, 2020 the township clerk 
was asked to re-run the Central Lake Township ballots and was given no 
explanation for this unusual request. On November 6, 2020 the Antrim County 
Clerk, Sheryl Guy issued the second version of software to re-run the same 
Central Lake Township ballots and oversaw the process. This resulted in greater 
than a 60% change in voting results, inexplicably impacting every single election 
contest in a township with less than 1500 voters. These errors far exceed the 
ballot error rate standard of 1 in 250,000 ballots (.0008%) as required by federal 
election law. 

• The original election programming files are last dated 09/25/2020 1:24pm 

• The updated election data package files are last dated 10/22/2020 10:27 am. 
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16. As the tabulator tape totals prove, there were large numbers of votes switched 
from the November 3, 2020 tape to the November 6, 2020 tape. This was solely 
based on using different software versions of the operating program to calculate 
votes, not tabulate votes. This is evidenced by using same the Dominion System 
with two different software program versions contained on the two different USB 
Memory Devices. 

17. The Help America Vote Act, Safe Harbor provides a 90-day period prior to 
elections where no changes can be made to election systems. To make changes 
would require recertification of the entire system for use in the election. The 
Dominion User Guide prescribes the proper procedure to test machines with test 
ballots to compare the results to validate machine functionality to determine if the 
Dominion ImageCast Precinct was programmed correctly. If this occurred a 
ballot misconfiguration would have been identified. Once the software was 
updated to the 10/22/2020 software the test ballots should have been re-run to 
validate the vote totals to confirm the machine was configured correctly. 

18. The November 6, 2020 note from The Office of the Secretary of State Jocelyn 
Benson states: "The correct results always were and continue to be reflected on 
the tabulator totals tape and on the ballots themselves. Even if the error in the 
reported unofficial results had not been quickly noticed, it would have been 
identified during the county canvass. Boards of County Canvassers, which are 
composed of 2 Democrats and 2 Republicans, review the printed totals tape from 
each tabulator during the canvass to verify the reported vote totals are correct." 

• Source: https://www.michigan.gov/sos/0,4670,7-127-1640_9150-544676--
,00.html 

19. The Secretary of State Jocelyn Benson's statement is false. Our findings show 
that the tabulator tape totals were significantly altered by utilization of two 
different program versions, and not just the Dominion Election Management 
System. This is the opposite of the claim that the Office of the Secretary of 
State made on its website. The fact that these significant errors were not caught 
in ballot testing and not caught by the local county clerk shows that there are 
major inherent built-in vulnerabilities and process flaws in the Dominion 
Election Management System, and that other townships/precincts and the 
entire election have been affected. 

20. On Sunday December 6, 2020, our forensics team visited the Antrim County 
Clerk office to perform forensic duplication of the Antrim County Election 
Management Server running Dominion Democracy Suite 5.5.3-002. 

21. Forensic copies of the Compact Flash cards used by the local precincts in their 
Dominion ImageCast Precinct were inspected, USB memory sticks used by 
the Dominion VAT (Voter Assist Terminals) and the USB memory sticks used 
for the Poll Book were forensically duplicated. 
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22. We have been told that the ballot design and configuration for the Dominion 
ImageCast Precinct and VAT were provided by ElectionSource.com which is 
which is owned by MC&E, Inc of Grand Rapids, MI. 

E. MANCELONA TOWNSHIP 

1. In Mancelona township, problems with software versions were also known to 
have been present.  Mancelona elections officials understood that ballot 
processing issued were not accurate and used the second version of software to 
process votes on 4 November, again an election de-certifying event, as no 
changes to the election system are authorized by law in the 90 days preceding 
elections without re-certification.  

2. Once the 10/22/2020 software update was performed on the Dominion 
ImageCast Precinct the test ballot process should have been performed to 
validate the programming.  There is no indication that this procedure was 
performed. 

F. ANTRIM COUNTY CLERK'S OFFICE 

1. Pursuant to a court ordered inspection, we participated in an onsite collection 
effort at the Antrim County Clerk's office on December 6, 2020. [Image 5]: 

 

 

 

 

 

 

 

 

Among other items forensically collected, the Antrim County Election 
Management Server (EMS) with Democracy Suite was forensically collected. 
[Images 6 and 7]. 
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The EMS (Election Management Server) was a: 

Dell Precision Tower 3420. 

Service Tag: 6NB0KH2 

The EMS contained 2 hard drives in a RAID-1 configuration. That is the 2 drives 
redundantly stored the same information and the server could continue to 
operate if either of the 2 hard drives failed. The EMS was booted via the Linux 
Boot USB memory sticks and both hard drives were forensically imaged. 

At the onset of the collection process we observed that the initial program thumb 
drive was not secured in the vault with the CF cards and other thumbdrives. We 
watched as the County employees, including Clerk Sheryl Guy searched 
throughout the office for the missing thumb drive. Eventually they found the 
missing thumb drive in an unsecured and unlocked desk drawer along with 
multiple other random thumb drives. This demonstrated a significant and fatal 
error in security and election integrity. 

G. FORENSIC COLLECTION 

We used a built for purpose Linux Boot USB memory stick to boot the EMS in a 
forensically sound mode. We then used Ewfacquire to make a forensic image of 
the 2 independent internal hard drives. 

Ewfacquire created an E01 file format forensic image with built-in integrity 
verification via MD5 hash. 

We used Ewfverify to verify the forensic image acquired was a true and accurate 
copy of the original disk. That was done for both forensic images. 

H. ANALYSIS TOOLS 
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X-Ways Forensics: We used X-Ways Forensics, a commercial Computer 
Forensic tool, to verify the image was useable and full disk encryption was not in 
use. In particular we confirmed that Bit locker was not in use on the EMS. 

Other tools used: PassMark – OSForensics, Truxton - Forensics, Cellebrite – 
Physical Analyzer, Blackbag-Blacklight Forensic Software, Microsoft SQL Server 
Management Studio, Virtual Box, and miscellaneous other tools and scripts. 

I.  SERVER OVERVIEW AND SUMMARY 

1. Our initial audit on the computer running the Democracy Suite Software showed 
that standard computer security best practices were not applied. These 
minimum-security standards are outlined the 2002 HAVA, and FEC Voting 
System Standards – it did not even meet the minimum standards required of a 
government desktop computer.  

2. The election data software package USB drives (November 2020 election, and 
November 2020 election updated) are secured with bitlocker encryption software, 
but they were not stored securely on-site. At the time of our forensic examination, 
the election data package files were already moved to an unsecure desktop 
computer and were residing on an unencrypted hard drive. This demonstrated a 
significant and fatal error in security and election integrity. Key Findings on 
Desktop and Server Configuration: - There were multiple Microsoft security 
updates as well as Microsoft SQL Server updates which should have been 
deployed, however there is no evidence that these security patches were ever 
installed. As described below, many of the software packages were out of date 
and vulnerable to various methods of attack.  

a) Computer initial configuration on 10/03/2018 13:08:11:911 

b) Computer final configuration of server software on 4/10/2019 

c) Hard Drive not Encrypted at Rest 

d) Microsoft SQL Server Database not protected with password. 

e) Democracy Suite Admin Passwords are reused and share passwords. 

f) Antivirus is 4.5 years outdated 

g) Windows updates are 3.86 years out of date. 

h) When computer was last configured on 04/10/2019 the windows updates 
were 2.11 years out of date. 

i) User of computer uses a Super User Account. 
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3. The hard drive was not encrypted at rest – which means that if hard drives are 
removed or initially booted off an external USB drive the files are susceptible to 
manipulation directly. An attacker is able to mount the hard drive because it is 
unencrypted, allowing for the manipulation and replacement of any file on the 
system.  

4. The Microsoft SQL Server database files were not properly secured to allow 
modifications of the database files.  

5. The Democracy Suite Software user account logins and passwords are stored in 
the unsecured database tables and the multiple Election System Administrator 
accounts share the same password, which means that there are no audit trails 
for vote changes, deletions, blank ballot voting, or batch vote alterations or 
adjudication.  

6. Antivirus definition is 1666 days old on 12/11/2020. Antrim County updates its 
system with USB drives. USB drives are the most common vectors for injecting 
malware into computer systems. The failure to properly update the antivirus 
definition drastically increases the harm cause by malware from other machines 
being transmitted to the voting system.  

7. Windows Server Update Services (WSUS) Offline Update is used to enable 
updates the computer – which is a package of files normally downloaded from 
the internet but compiled into a program to put on a USB drive to manually 
update server systems. 

8. Failure to properly update the voting system demonstrates a significant and fatal 
error in security and election integrity. 

9. There are 15 additional updates that should have been installed on the server to 
adhere to Microsoft Standards to fix known vulnerabilities. For the 4/10/2019 
install, the most updated version of the update files would have been 03/13/2019 
which is 11.6.1 which is 15 updates newer than 10.9.1 

This means the updates installed were 2 years, 1 month, 13 days behind 
the most current update at the time. This includes security updates and 
fixes. This demonstrated a significant and fatal error in security and 
election integrity. 

• Wed 04/10/2019 10:34:33.14 - Info: Starting WSUS Offline Update (v. 
10.9.1) 

• Wed 04/10/2019 10:34:33.14 - Info: Used path 
"D:\WSUSOFFLINE1091_2012R2_W10\cmd\" on EMSSERVER (user: 
EMSADMIN) 

• Wed 04/10/2019 10:34:35.55 - Info: Medium build date: 03/10/2019 
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• Found on c:\Windows\wsusofflineupdate.txt 

• *WSUS Offline Update (v.10.9.1) was created on 01/29/2017 

*WSUS information found here https://download.wsusoffline.net/ 

10. Super User Administrator account is the primary account used to operate the 
Dominion Election Management System which is a major security risk. The 
user logged in has the ability to make major changes to the system and install 
software which means that there is no oversight to ensure appropriate 
management controls – i.e. anyone who has access to the shared administrator 
user names and passwords can make significant changes to the entire voting 
system.  The shared usernames and passwords mean that these changes can 
be made in an anonymous fashion with no tracking or attribution. 

J. ERROR RATES 

1. We reviewed the Tabulation logs in their entirety for 11/6/2020. The election logs 
for Antrim County consist of 15,676 total lines or events.  

• Of the 15,676 there were a total of 10,667 critical errors/warnings or a 
68.05% error rate. 

• Most of the errors were related to configuration errors that could result in 
overall tabulation errors or adjudication. These 11/6/2020 tabulation totals 
were used as the official results. 

2. For examples, there were 1,222 ballots reversed out of 1,491 total ballots cast, 
thus resulting in an 81.96% rejection rate. Some of which were reversed due to 
"Ballot's size exceeds maximum expected ballot size". 

• According to the NCSL, Michigan requires testing by a federally accredited 
laboratory for voting systems. In section 4.1.1 of the Voluntary Voting 
Systems Guidelines (VVSG) Accuracy Requirements a. All systems shall 
achieve a report total error rate of no more than one in 125,000. 

• https://www.eac.gov/sites/default/files/eac_assets/1/28/VVSG.1.1.V 
OL.1.FINAL1.pdf 

• In section 4.1.3.2 Memory Stability of the VVSG it states that Memory 
devices used to retain election management data shall have 
demonstrated error free data retention for a period of 22 months. 

• In section 4.1.6.1 Paper-based System Processing Requirements sub- 
section a. of the VVSG it states "The ability of the system to produce and 
receive electronic signals from the scanning of the ballot, perform logical 
and numerical operations upon these data, and reproduce the contents of 
memory when required shall be sufficiently free of error to enable 
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satisfaction of the system-level accuracy requirement indicated in 
Subsection 4.1.1." 

• These are not human errors; this is definitively related to the software and 
software configurations resulting in error rates far beyond the thresholds 
listed in the guidelines. 

3. A high "error rate" in the election software (in this case 68.05%) reflects an 
algorithm used that will weight one candidate greater than another (for instance, 
weight a specific candidate at a 2/3 to approximately 1/3 ratio). In the logs we 
identified that the RCV or Ranked Choice Voting Algorithm was enabled (see 
image below from the Dominion manual). This allows the user to apply a 
weighted numerical value to candidates and change the overall result. The 
declaration of winners can be done on a basis of points, not votes. [Image 8]: 

 

4. The Dominion software configuration logs in the Divert Options, shows that all 
write-in ballots were flagged to be diverted automatically for adjudication. This 
means that all write-in ballots were sent for "adjudication" by a poll worker or 
election official to process the ballot based on voter "intent". Adjudication files 
allow a computer operator to decide to whom to award those votes (or to trash 
them).  

5. In the logs all but two of the Override Options were enabled on these machines, 
thus allowing any operator to change those votes. [Image 9]: 
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6. In the logs all but two of the Override Options were enabled on these machines, 
thus allowing any operator to change those votes.  This gives the system 
operators carte blanche to adjudicate ballots, in this case 81.96% of the total cast 
ballots with no audit trail or oversight. [Image 10]: 

7. On 12/8/2020 Microsoft issued 58 security patches across 10+ products, some of 
which were used for the election software machine, server and programs. Of the 
58 security fixes 22, were patches to remote code execution (RCE) 
vulnerabilities. [Image 11]: 
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8. We reviewed the Election Management System logs (EmsLogger) in their 
entirety from 9/19/2020 through 11/21/2020 for the Project: Antrim November 
2020. There were configuration errors throughout the set-up, election and 
tabulation of results. The last error for Central Lake Township, Precinct 1 
occurred on 11/21/2020 at 14:35:11 System.Xml.XmlException 
System.Xml.XmlException: The ' ' character, hexadecimal value 0x20, cannot be 
included in a name. Bottom line is that this is a calibration that rejects the vote 
(see picture below). [Image 12]: 
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Notably 42 minutes earlier on Nov 21 2020 at 13:53:09 a user attempted to 
zero out election results. Id:3168 EmsLogger - There is no permission to {0} 
- Project: User: Thread: 189. This is direct proof of an attempt to tamper 
with evidence. 

9. The Election Event Designer Log shows that Dominion ImageCast Precinct 
Cards were programmed with updated new programming on 10/23/2020 and 
again after the election on 11/05/2020. As previously mentioned, this violates the 
HAVA safe harbor period.  

Source: C:\Program Files\Dominion Voting Systems\Election Event 
Designer\Log\Info.txt 

• Dominion Imagecast Precinct Cards Programmed with 9/25/2020 
programming on 09/29/2020, 09/30/2020, and 10/12/2020. 

• Dominion Imagecast Precinct Cards Programmed with New Ballot 
Programming dated 10/22/2020 on 10/23/2020 and after the election on 
11/05/2020 

Excerpt from 2020-11-05 showing “ProgramMemoryCard” commands. 
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10. Analysis is ongoing and updated findings will be submitted as soon as possible. 
A summary of the information collected is provided below. 

10|12/07/20 18:52:30| Indexing completed at Mon Dec 7 18:52:30 2020 
12|12/07/20 18:52:30| INDEX SUMMARY 
12|12/07/20 18:52:30| Files indexed: 159312 
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12|12/07/20 18:52:30| Files skipped: 64799 
12|12/07/20 18:52:30| Files filtered: 0 
12|12/07/20 18:52:30| Emails indexed: 0 
12|12/07/20 18:52:30| Unique words found: 5325413 
12|12/07/20 18:52:30| Variant words found: 3597634 
12|12/07/20 18:52:30| Total words found: 239446085 
12|12/07/20 18:52:30| Avg. unique words per page: 33.43 
12|12/07/20 18:52:30| Avg. words per page: 1503 
12|12/07/20 18:52:30| Peak physical memory used: 2949 MB 
12|12/07/20 18:52:30| Peak virtual memory used: 8784 MB 
12|12/07/20 18:52:30| Errors: 10149 
12|12/07/20 18:52:30| Total bytes scanned/downloaded: 1919289906 

 
 
 
 
Dated: December 13, 2020 

 
 

_____________________________________ 
Russell Ramsland 
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Analyst: James Thomas Penrose, IV 
Report Title: Preliminary Assessment of Wireless Communications Technology for Michigan 
Voting Systems 
 
Executive Summary 
 
Two versions of Michigan voting systems both Dominion and ESS have been found to have utilized 
wireless technology. The Dominion Voting Systems proposal for Antrim County shows a quote for 
wireless transmission capabilities, see Figure 1. Dominion representatives also confirmed issues with 
wireless transmission of vote totals and even went as far as disabling the saving of ballot images without 
explicit authorization. 
 
The ESS Model DS200 was found to have an internal wireless card, that has a private network address 
that was designed to communicate with an ES&S Primary Host Server. These devices and servers are 
ostensibly designed to operate on a virtual private network (VPN) that does not allow routing to the 
Internet. While each of the devices do have private network Internet Protocol (IP) addresses, testing 
revealed that the SIM card used for the DS200 could be utilized in a generic device 4G wireless device 
and allow for access to the same access point name (APN). There is substantial risk to the ES&S APN 
connected machines from malicious actors that have access to any SIM card with pre-programmed 
access to the APN. 
 
The manufacturer of the wireless 4G card used in the ES&S DS200 is a company named Telit. Telit is an 
internet of things company that has recently taken major investment from a Chinese investment fund 
that has ties to the Chinese Communist Party according to UK media reporting. 
 
Antrim County Proposal for Wireless Results Transmission 

 
Figure 1 
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Dominion Voting Systems ICX 
 
In Michigan, the Dominion Voting Systems ICX is used to allow for touchscreen voting for 
disabled voters. During the forensics examination of an ICX machine there were two IP 
addresses discovered in unallocated space on the hard drive of the Linux operating system. The 
existence of these IPs in unallocated space implies the ICX had previous communication with 
one or both of the IPs. 
 
The first IP address was: 120.125.201.101. This IP address is registered to Ministry of Education 
Computer Center located in Taipei, Taiwan. 
 
The second IP address was: 62.146.7.95. This IP address is registered to EDV-BV GmbH QSC 
Subkunde located in Nurenberg, Germany. 
 
The ICX machine itself appears to be manufactured in Taiwan and shipped to the United States 
via airfreight using China Airlines. See the photos of the shipping box in Figure 2. 
 

 
Figure 2 
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The ICX machine may also utilize an external wireless for communications modem with the 
central listener server for Dominion Democracy Suite. See the previously listed proposal from 
Dominion to Antrim County. The manual for the ICX also shows an Ethernet port for wired 
connectivity, see Figure 3. 

 
Figure 3 

 
Dominion Summary Email to Michigan Counties 
 
Dominion sent a summary email dated August 25, 2020 (Figure 4) after the primaries describing 
how the process of running the election went. Notably in this summary email from Cheryl 
Homes of Dominion Voting Systems she describes the following issues related to the 
transmission of vote totals via modems. In addition, Dominion turned off image saving without 
any authorization from the Secretary of State noted in the communication. 
 

“Modem transmission this election were (sic) terrible in some areas! Failures and 
timing out due to the weaker 3G signal and cellular network issues meant that some 
of your precincts weren't able to transmit but instead brought the cards in to tally. We 
turned off image saving which will improve the transmission by a few seconds. We are 
testing the maximum time out setting for receipt of the transmission on the servers to 
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see if that will improve the success rate. We will also be doing some testing In the 
county to see if there are any ways to improve the process.” 

 
Figure 4 

ESS DS200 Machine 
 
The DS200 machine was found to have a wireless 4G modem installed internally within the 
enclosure of the machine. The printed tapes that summarize the activity during the election 
show that the 4G modem was used to send the results to a central listener server via secure file 
transfer. The Telit LE910-SV1 in Figure 5 was found within the ES&S enclosure. 

 
Figure 5 
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The printed summary tape from the ES&S machines also indicate that the submission of the 
vote totals occurred using the wireless 4G modem, see Figure 6. 
 

 
Figure 6 

 
The Telit LE910-SV1 card installed in the ES&S device was utilizing a commercial Verizon SIM 
card with an APN configuration specific to the ES&S DS200 provisioning. Testing revealed that 
the same SIM card could be utilized in a separate wireless hotspot device and the device could 
then join the same APN as the ES&S voting machines. An unauthorized user could gain access to 
this APN by an extra SIM card pre-provisioned for this APN, or by removing a SIM from an 
operational device and using it in another device. 
 
Telit LE910-SV1 Hardware Summary 
 
According to the hardware summary specifications datasheet from Telit, the LE910-SV1 comes 
standard with “Internet friendly integrated TCP/IP and UDP/IP stacks, as well as HTTP, SMTP, 
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FTP, SSL.” (Figure 7) These features are very useful to application programmers, but are also 
ripe for abuse by unauthorized users of the APN devoted to the ES&S machines. 

 
Figure 7 
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Background on Telit 
 
Telit is a publicly traded company Internet of Things (IoT) and Machine to Machine (M2M) 
company headquartered in London, UK with an operations unit in Trieste, Italy.  
In late 2017, Run Liang Tai Management in Hong Kong built a 14 percent stake in Telit. Mr. 
Yuxiang Yang sits on the board of directors for Telit (see Figure 8) and is CEO of Run Liang Tai 
Management Limited.  
 

 
Figure 8 

 
A media report from August 15, 2020 from the UK online publication Financial Mail on Sunday 
indicated that there were concerns raised about Chinese influence of the Telit firm within the 
UK government. Here is an excerpt from the news story located here: 
https://www.thisismoney.co.uk/money/markets/article-8630685/Chinese-close-UK-internet-
things-pioneer.html 
 

…The maneuvering by powerful investors comes after secretive Chinese multi-
millionaire banker Yuxiang Yang joined Telit's board earlier this summer. 
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His appointment may raise concern in Westminster that a Chinese businessman with 
ties to his country's Communist government could be seeking to gain influence over 
the business.  
 
Yang runs China Fusion Capital, the parent company of Run Liang Tai Management, a 
mysterious investment fund that has built a 15 per cent stake in Telit to become its 
largest shareholder.  
 
Sources said some of the firms that have invested in Run Liang are giant Chinese 
companies, such as coal mining group Wintime Energy and Jiangsu Shuangliang, a 
manufacturer of air conditioners and boilers.  
 
Run Liang also owns a stake in Sunsea Telecommunications, a Shenzhen-listed 
'internet of things' provider that recently raised around $200million (£1.5million) by 
issuing shares to Zhjzgroup, a state-backed tourism firm. Yang also sits on the board of 
Sunsea.  Speculation has been mounting that Run Liang is hoping to engineer a merger 
of some or all of Telit with China-based Sunsea.  
 
Run Liang's move on Telit, which is listed on AIM, follows a period in which several 
other London-listed businesses have been bought by China-linked firms.  
 
Imagination Technologies was bought by Canyon Bridge – a private equity fund 
bankrolled by Beijing – in 2017 for £550million. Concerns rose in the spring when 
Canyon Bridge tried to place four directors from China Reform Holdings on to 
Imagination's board.  
 
Conservative MPs Tom Tugendhat, who now leads the China Research Group, and 
David Davis warned that Imagination's intellectual property could be shifted to China.  
 
When asked about Telit, Bob Seely, chairman of the Foreign Affairs Select Committee, 
said: 'We do need a thorough review of investment security and we need an oversight 
board for purchases by high-risk vendors or from higher risk states.' Telit, which is due 
to unveil figures next week, declined to comment. 

PLAINTIFF-APPELLANT's Appendix 000262

R
EC

EIV
ED

 by M
SC

 6/2/2022 1:49:42 A
M


	Microsoft Word - Index v I
	Appendix, Vol 1 [0001-0262]

